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CASE SUMMARY 
 

Regular Agenda 
 
 
 
BCC Hearing Date: April 8, 2025 
 
 
Case Name:  Appeal of Elk Creek Fire Protection District Resolution No. 2024-09 

Resolution and Order of Exclusion (North Fork Consolidation).   
 
Appellants: Neil H. Whitehead III and Charles F. Newby 
 
Appellee:  The Board of Directors of the Elk Creek Fire Protection District 
 
Subject Property: The Elk Creek Fire Protection District Service Area in Jefferson County 
 
Issue: Whether evidence supporting the statutory factors for exclusion was 

established at the hearing before the District Board.   
 
  



Question on Appeal:  Whether evidence supporting the statutory factors for exclusion was 
established at the hearing  before the District Board? 

CRS § 32-1-501(3) - FACTORS FOR EXCLUSION YES NO 

(a)(I) The best interests of the property to be excluded;   

(a)(II) The best interests of the special district from which the exclusion is proposed;   

(a)(III) The best interests of the county or counties in which the special district is located;   

(b) The relative cost and benefit to the property to be excluded from the provision of the special 
district services; 

  

(c) The ability of the special district to provide economical and sufficient service to both the 
property to be excluded and all of the properties within the special district’s boundaries; 

  

(d) Whether the special district is able to provide services at a reasonable cost compared with 
the cost that would be imposed by other entities in the surrounding area to provide similar 
services in the surrounding area or by the fire protection district or county fire improvement 
district that has agreed to include the property to be excluded from the special district; 

  

(e) The effect of denying the petition on employment and other economic conditions in the 
special district and surrounding area; 

  

(f) The economic impact on the region and on the special district, surrounding area, and state as 
a whole if the petition is denied or the resolution is finally adopted; 

  

(g) Whether an economically feasible alternative service may be available; and   

(h) The additional cost to be levied on other property within the special district if the exclusion 
is granted.   

  



APPEAL OF ELK CREEK FIRE PROTECTION DISTRICT 
RESOLUTION NO. 2024-09 

RESOLUTION AND ORDER OF EXCLUSION 
(NORTH FORK CONSOLIDATION) 

Neil Whitehead III 
31634 Black Widow Way 
Conifer CO 80433 
Charles F (Chuck) Newby 
8868 William Cody Drive 
Evergreen CO 80439 
Jefferson County Board of County Commissioners 
100 Jefferson County Parkway, suite 5550 
Golden CO 80419 
VIA EMAIL 

	 	 	 	 	 	 	 	 	           November 27, 2024 
Neil H Whitehead III and Charles F (Chuck) Newby (the "Petitioners"), each owners of 

real property that is situated within the Elk Creek Fire Protection District (“Elk Creek FPD”), 
for the reasons expressed below, file this Appeal, pursuant to CRS 32-1-501(5)(b)(I), of the 
November 21, 2024 approval by the Elk Creek FPD Board of Directors of ELK CREEK FIRE 
PROTECTION DISTRICT RESOLUTION NO. 2024-09, RESOLUTION AND ORDER OF EXCLUSION (NORTH 
FORK CONSOLIDATION) (the "Exclusion Order") attached hereto in Exhibit A the Hearing Record—
which seeks by order of the 1st Judicial District Court (the "Court")—the exclusion of all real 
property within the boundaries of Elk Creek FPD for subsequent inclusion into the North 
Fork Fire Protection District (“North Fork FPD”).  The Exclusion Order is apparently a step in 
the process of consolidating Elk Creek FPD and Inter-Canyon Fire Protection District (“Inter-
Canyon FPD”) into North Fork FPD. 

INTRODUCTION 

1. In the present matter, through the ORDER SETTING CONSOLIDATION ELECTION issued 
by the Court on July 26, 2023 the question of Consolidation was submitted to the 
voters of each of the respective fire districts which election was subsequently held 
on November 7, 2023.  In the ordered ballot election, Elk Creek FPD voters rejected 
Consolidation with a vote of NO 51% and YES 49% while voters within the other two 
fire districts accepted Consolidation. 

2. On August 17, 2024 the Elk Creek, Inter-Canyon, and North Fork FPDs jointly 

Appeal: Whitehead III 
and Newby

- ￼  - 1 -final- 



launched new efforts towards a Consolidation Plan—which they have termed 
"Unification"—setting out that, in concert with the North Fork FPD, Elk Creek and 
Inter-Canyon FPDs will utilize CRS 32-1-501(1.5) to exclude all real property within 
their respective boundaries while North Fork FPD will utilize CRS 32-1-501(4)(a)(II)
(B) to include the subject excluded real properties into its boundaries.  The 
additional intent is that Elk Creek and Inter-Canyon FPDs will be subsequently 
dissolved under the provisions of CRS 32-1-710. 

3. At its September 2024 meeting, the Elk Creek FPD Board of Directors approved a 
FIRST AMENDMENT TO PRE-CONSOLIDATION INTERGOVERNMENTAL AGREEMENT (the 
"Amended IGA"), attached hereto in Exhibit A the Hearing Record, which initiated 
exclusion of all real property from District boundaries.  On October 23, 2024, North 
Fork FPD filed in District Court Case Number 1992CV2416 a NOTICE OF RESOLUTION 
AGREEING TO INCLUDE PROPERTY (ELK CREEK), attached hereto in Exhibit A the Hearing 
Record, which seeks to immediately effectuate the inclusion of all Elk Creek FPD 
real property into North Fork FPD upon approval of Exclusion Order, attached 
hereto in Exhibit A the Hearing Record. 

FIRST ISSUE ON APPEAL 
ELK CREEK FPD EXCLUSION ORDER VIOLATES THE STATUTORY REQUIREMENTS OF CRS 32-1-501 

4. As a prima facie matter, the exclusion of ALL of the real property from Elk Creek 
FPD into North Fork FPD is not in the best interests of the excluded property 
pursuant to the requirements of CRS 32-1-501(3) nor will that property be provided 
with the same service after its exclusion pursuant to CRS 32-1-501(1.5) given that:  
1) the excluded property would be removed from Elk Creek FPD where fire and 
EMS services are supported by annual property tax revenue of approximately 
$49,100 per square mile and placed under the jurisdiction of North Fork FPD where 
fire and EMS services are supported by annual property tax revenue of 
approximately $1,300 per square mile, see Exhibits AA and BB, Elk Creek and North 
Fork FPD for annual revenue actuals and forecasts; 2) the excluded property would 
be removed from Elk Creek FPD that holds a reserve balance of approximately $7 
million and placed under the jurisdiction of North Fork FPD that holds a reserve 
balance of $0, see Exhibit BB for North Fork FPD annual operating reserves; and 3) 
the excluded property would be removed from Elk Creek FPD with an ISO Rating of 
5 and placed inside North Fork FPD with an ISO Rating of 10, see Elk Creek and 
North Fork FPD website more information.  The Elk Creek FPD Board of Directors 
not only failed to make any findings to demonstrate that the exclusion of the real 
property from Elk Creek FPD would benefit that property by placing it into an 
underfunded North Fork FDP with its markedly inferior fire insurance risk rating, but 
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also the Elk Creek FPD Board of Directors failed to reasonably investigate, 
deliberate, or evaluate the evidence necessary to make findings regarding each of 
the items set forth in Colorado Revised Statutes Title 32-1-501(3)((a)—(h)). 

SECOND ISSUE ON APPEAL 
THE ELK CREEK FPD EXCLUSION ORDER IS AN UNLAWFUL ATTEMPT TO SUBVERT THE WILL OF 

THE CITIZENS OF ELK CREEK WITH RESPECT TO THE ISSUE OF CONSOLIDATION 

5. The issue of Consolidation of Elk Creek FPD, North Fork FPD and Inter-Canyon FPD 
was placed on the ballot to the citizens of Elk Creek FPD in November 2023 and 
was rejected.   Rather than respecting the decision of the voters, the Board of 
Directors of Elk Creek FPD is now attempting to use the provisions for exclusion 
under CRS 32-1-501 to effectively accomplish consolidation.   Not only is this action 
an egregious affront to the expressed will of the citizens of Elk Creek FPD, but it is 
also contrary to Colorado statutory law.   Consolidation of special districts is to be 
effectuated through CRS 32-1-601 et al.   The Elk Creek FPD Board of Directors 
inexplicably avoided use of the consolidation provisions of CRS 32-1-601 et al. and 
instead, disingenuously invoked the exclusion provisions of CRS 32-1-501 in its 
attempt to accomplish consolidation.   The exclusion provisions of CRS 32-1-501 
allow property owners and special district governing bodies the ability to make 
microadjustments to boundaries within those special districts only where 
appropriate to better serve particular areas of real property.  In this matter, however, 
the Board of Directors of Elk Creek FPD has attempted to impermissibly vacate the 
entirety of the geographical area of the Elk Creek FPD.  This action is not aligned 
with the purpose of the exclusion statute. 

THIRD ISSUE ON APPEAL 
ELK CREEK FPD EXCLUSION ORDER VIOLATES RIGHTS TO AN ELECTION UNDER COLORADO 
STATUTORY LAW AND UNDER THE COLORADO CONSTITUTION ARTICLE X SECTION 20 THE 

TAXPAYER’S BILL OF RIGHTS 

6. Under the Colorado Constitution, Article X Section 20, and under Colorado 
Statutory Law, CRS 32-1-501(4)(c), taxes may not be raised on citizens of Colorado 
without voter approval.  Currently, the mill levy rate imposed on real property by Elk 
Creek FPD is 12.551 mills (see Exhibit AA) while the mill levy rate imposed on real 
property by North Fork FPD is 12.896 (see Exhibit BB).   The 2018 Ballot Question 
7D which authorized the 12.896 mill levy rate for North Fork FPD is attached hereto 
as Exhibit CC.   As a result, through the Exclusion Order, the real property excluded 
from Elk Creek FPD would be subject to an actual increase in mill levy rate.   This 
increase in tax rate without a vote of the Elk Creek FPD electorate is a violation of 
both Section 20(4)(a) of Article X of the Colorado Constitution and CRS 32-1-501(4)
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(c)(I). 

EXCLUSION ORDER HEARING RECORD AND ADDITIONAL EXHIBITS 
PETITIONERS ATTACH HERETO THE HEARING RECORD AND ADDITIONAL RELEVANT EXHIBITS 

7. Petitioners have attached hereto below the November 2024 Exclusion Order 
Hearing Record items, to the best of our understanding per the CORA Requests 
sent on November 21, 2024 to the Elk Creek FPD District Administrator, the 
following: a) November 2024 Elk Creek FPD Board of Directors Meeting Packet 
with Record of Director Newby Statements of Opposition, b) November 2024 Elk 
Creek FPD Board of Directors Meeting  Audio/Video Recording Universal Resource 
Locator, and c) November 2024 Elk Creek FPD Board of Directors Exclusion Order 
Hearing Public Correspondence.  Petitioners reserve the right to supplement the 
Exclusion Order Hearing Record before the requested hearing before the Jefferson 
County Board of County Commissioners. 

8. The Elk Creek FPD Exclusion Order Hearing Record includes the following items: 
A. EXHIBIT A: NOVEMBER 2024 ELK CREEK FPD BOARD OF DIRECTORS MEETING 

PACKET WITH RECORD OF DIRECTOR NEWBY STATEMENTS OF OPPOSITION 
B. EXHIBIT B: NOVEMBER 2024 ELK CREEK FPD BOARD OF DIRECTORS MEETING 

AUDIO/VIDEO RECORDING UNIVERSAL RESOURCE LOCATOR 
C. EXHIBIT C: NOVEMBER 2024 ELK CREEK FPD BOARD OF DIRECTORS EXCLUSION 

ORDER HEARING PUBLIC CORRESPONDENCE 
9. Additional evidence relevant to Petitioners’ claims for relief, includes the following 

items: 
(I) EXHIBIT AA: ELK CREEK FIRE PROTECTION DISTRICT 2024 BUDGET MESSAGE 

(II) EXHIBIT BB: NORTH FORK FPD LETTER OF BUDGET TRANSMITTAL 2024 

(III) EXHIBIT CC: NORTH FORK FPD BALLOT QUESTION 7D 

WHEREFORE, as described in each of the claims above, we ask that the Jefferson County 
Board of County Commissioners hear the present Appeal. 

[signature page follows] 
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PETITIONER ADDRESS:	 	 	 	 BY: /s/ Neil H Whitehead III 
31634 Black Widow Way	 	 	 	        Neil H Whitehead III 
Conifer, Colorado 80433	 	 	 	 DATE: November 27, 2024 

PETITIONER ADDRESS:	 	 	 	 BY: /s/ Charles F Newby 
8868 William Cody Drive	 	 	 	        Charles F (Chuck) Newby 
Evergreen, Colorado 80439	 	 	        Trustee for the Charles F and		 	 	
	 	 	 	 	 	 	        Joanne Newby Living Trust 
	 	 	 	 	 	 	 DATE: November 27, 2024 
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NOVEMBER 21, 2024 
ELK CREEK FPD EXCLUSION ORDER HEARING RECORD 
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EXHIBIT A 
NOVEMBER 2024 ELK CREEK FPD BOARD OF DIRECTORS MEETING PACKET WITH RECORD OF 

DIRECTOR NEWBY STATEMENTS OF OPPOSITION

￼  
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￼  

ELK CREEK FIRE PROTECTION DISTRICT 
STATEMENT OPPOSING APPROVAL 

OF 
CONSOLIDATION ENABLING RESOLUTIONS 

November 21, 2024 
After due diligence, due to the fact that [it]/they [is]/are not in the best interests of residents 
of Elk Creek FPD, I oppose adoption of [this]/the following consolidation enabling 
resolution[s]: 

1. RESOLUTION 2024 – 11-21 A COMBINED RESOLUTION CONCERNING THE ADOPTION 
OF A BUDGET AND APPROPRIATION OF FUNDS FOR FISCAL YEAR 2025 

2. RESOLUTION 2024 – 11-21-2 RESOLUTION TO SET MILL LEVIES 
3. RESOLUTION NO. 2024-11 A RESOLUTION TRANSFERRING ASSETS AND 

PERSONNEL, AND DELEGATING AUTHORITY TO COMPLETE THE UNIFICATION OF 
INTER-CANYON FIRE PROTECTION DISTRICT, ELK CREEK FIRE PROTECTION 
DISTRICT, AND NORTH FORK FIRE PROTECTION DISTRICT 

Sincerely, 

Chuck Newby 
Director, Elk Creek FPD 

     

Elk Creek FPD 
C. Newby, Director   of   -final- 1 1
cnewby@elkcreekfire.org  November 21, 2024
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￼  

ELK CREEK FIRE PROTECTION DISTRICT 
STATEMENT OPPOSING APPROVAL 

OF 
RESOLUTION AND ORDER OF EXCLUSION 

November 21, 2024 
After due diligence, for the following reasons, I oppose adoption of this Resolution and 
Order of Exclusion (North Fork Consolidation) (the "consolidation plan"): 

1. During the November 2023 ballot election, by a vote of 51% NO and 49% YES, Elk 
Creek FPD voters rejected the consolidation plan proposed by the District.  
Critically, the current consolidation plan ignores and subverts the will of the Elk 
Creek FPD voters who rejected consolidation at the ballot box, a situation that will 
undermine local democracy going forward. 

2. The current consolidation plan will move property from the Elk Creek FPD—which 
operates at a lesser authorized mill levy rate of 12.551 mills—into North Fork FPD 
which operates at a greater authorized mill levy rate of 12.896 mills, without a vote 
by the Elk Creek FPD electorate, as required by law.  Therefore, the proposed 
consolidation plan violates both Section 20 of Article X of the Colorado Constitution 
and Title 32 Special Districts Act of the Colorado Revised Statutes. 

3. The Elk Creek FPD Board of Directors has failed to make the findings necessary 
for approval of the proposed exclusion/inclusion of real property within District as 
set forth in Title 32-1-501 of the Colorado Revised Statutes. 

Sincerely, 

Chuck Newby 
Director, Elk Creek FPD 

     

Elk Creek FPD 
C. Newby, Director   of   -final- 1 1
cnewby@elkcreekfire.org  November 21, 2024
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EXHIBIT B 
NOVEMBER 2024 ELK CREEK FPD BOARD OF DIRECTORS MEETING AUDIO/VIDEO RECORDING 

UNIVERSAL RESOURCE LOCATOR 

https://drive.google.com/file/d/1BrFIeGqt70dYuzUfw9FV7N8U-W3N5VZ2/view?usp=share_link 
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EXHIBIT C 
NOVEMBER 2024 ELK CREEK FPD BOARD OF DIRECTORS EXCLUSION ORDER HEARING PUBLIC 

CORRESPONDENCE 

￼  
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￼  

Elk Creek FPD Board of Directors 
11993 Blackfoot Road 
Conifer CO 80433 
VIA EMAIL 

November 21, 2024 
To: Elk Creek FPD Board of Directors 
Cc: Fire Chief Jacob Ware 
From: Charles F and Joanne Newby 

RE: Inclusion of our property located at 8868 William Cody Drive, Evergreen 
CO 80439 into North Fork FPD as proposed by Elk Creek FPD. 

After due diligence, it is our judgement that the property we own, located at 
8868 William Cody Drive in Evergreen, Colorado, is currently well served by 
the Elk Creek FPD as is and that, it is our further judgement that the inclusion 
of our property into the North Fork FPD would not be in the best interests of 
our property, other similarly situated properties within the Elk Creek FPD, and 
would not promote the general welfare of the residents of Jefferson County, 
more specifically: 

1. During the November 2023 ballot election, by a vote of 51% NO and 
49% YES, Elk Creek FPD voters soundly rejected the consolidation 
plan then proposed by the District.  Critically, the current plan for 
exclusion/inclusion of our property ignores and subverts the will of 
those Elk Creek FPD voters who rejected these very actions at the 
ballot box, a situation that will undermine local democracy going 
forward. 

2. The proposed exclusion/inclusion operates to immediately move our 
property from the Elk Creek FPD—which operates at a lesser 
authorized mill levy rate of 12.551 mills—into the North Fork FPD 
which operates at a greater authorized mill levy rate of 12.896 mills, 
doing so without a vote by the Elk Creek FPD electorate, as required 
by law.  Therefore, the proposed exclusion/inclusion is a violation of 
Section 20 of Article X of the Colorado Constitution as well as a 
violation of Colorado Revised Statutes Title 32-1-501. 

3. The Elk Creek FPD Board of Directors has failed to make the findings 
necessary for approval of the proposed exclusion/inclusion related to 

C and J Newby 
cnewby.co@gmail.com  1

-final- 
11/21/2024
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￼  

our property, as set forth in law. 

For the reasons cited above, we ask that the proposed exclusion/inclusion 
process not be approved without an express vote of the Elk Creek FPD 
electorate. 

Sincerely, 

s/Charles F and Joanne Newby 
Trustees for the Charles F and Joanne Newby Living Trust

C and J Newby 
cnewby.co@gmail.com  2

-final- 
11/21/2024
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NOVEMBER 27, 2024 
ADDITIONAL EVIDENCE RELEVANT TO PETITIONERS’ APPEAL 
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EXHIBIT AA 
ELK CREEK FIRE PROTECTION DISTRICT 2024 BUDGET MESSAGE (1)

￼  
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EXHIBIT AA 
ELK CREEK FIRE PROTECTION DISTRICT 2024 BUDGET MESSAGE (2)

￼  
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EXHIBIT AA 
ELK CREEK FIRE PROTECTION DISTRICT 2024 BUDGET MESSAGE (3)

￼  
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EXHIBIT AA 
ELK CREEK FIRE PROTECTION DISTRICT 2024 BUDGET MESSAGE (4)

￼  
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EXHIBIT AA 
ELK CREEK FIRE PROTECTION DISTRICT 2024 BUDGET MESSAGE (5)

￼  
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EXHIBIT BB 
NORTH FORK FPD LETTER OF BUDGET TRANSMITTAL 2024 (1)

￼  
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EXHIBIT BB 
NORTH FORK FPD LETTER OF BUDGET TRANSMITTAL 2024 (2)

￼  
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EXHIBIT BB 
NORTH FORK FPD LETTER OF BUDGET TRANSMITTAL 2024 (3)

￼  
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EXHIBIT BB 
NORTH FORK FPD LETTER OF BUDGET TRANSMITTAL 2024 (4)

￼  
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EXHIBIT BB 
NORTH FORK FPD LETTER OF BUDGET TRANSMITTAL 2024 (5)

￼  
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EXHIBIT BB 
NORTH FORK FPD LETTER OF BUDGET TRANSMITTAL 2024 (6)

￼  
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EXHIBIT CC 
NORTH FORK FPD BALLOT QUESTION 7D (1)

￼  
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EXHIBIT CC 
NORTH FORK FPD BALLOT QUESTION 7D (2) 

￼
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100 Jefferson County Parkway | Suite 5500 | Golden, Colorado 80419 

303.271.8900 | jeffco.us 

December 20, 2024 

 
VIA E-Mail: cnewby.co@gmail.com, neil3@q.com, jchmil@lyonsgaddis.com 
   
Charles F (Chuck) Newby  
8868 William Cody Drive 
Evergreen, CO 80439 
 
Neil Whitehead III 
31634 Black Widow Way 
Conifer, CO 80433 
 
Counsel for Elk Creek Fire Protection District 
John Chmil 
Lyons Gaddis 
P.O. Box 978 
Longmont, CO 80502 
 
RE: Appeal of Elk Creek Fire Protection District Resolution No. 2024-09 Resolution and 

Order of Exclusion (North Fork Consolidation) 
 
Dear Appellants and Appellee: 
 

On November 27, 2024, pursuant to C.R.S. § 32-1-501(5)(b)(I), Appellants filed the attached 
Appeal of Elk Creek Fire Protection District Resolution No. 2024-09 Resolution and Order of 
Exclusion (North Fork Consolidation) (the “Appeal”).  The Appeal presents the following three issues 
for the Jefferson County (the “County”) Board of County Commissioners (the “BCC”) to consider: 
 

1. Whether the Elk Creek FPD Exclusion Order Violates the Statutory Requirements of  C.R.S. 
§ 32-1-501;  
 

2. Whether the Elk Creek FPD Exclusion Order is an Unlawful Attempt to Subvert the Will of  
the Citizens of  Elk Creek with Respect to the Issue of  Consolidation; and 
 

3. Whether the Elk Creek FPD Exclusion Order Violates Rights to an Election under Colorado 
Statutory Law and under the Colorado Constitution Article X Section 20 the Taxpayer’s Bill 
of  Rights? 
 
Section 32-1-501(5)(b)(II), C.R.S provides that, “the board shall consider the factors set forth 

in subsection (3) of this section and shall make a determination whether to exclude the properties 

mentioned in the petition or resolution based on the record developed at the hearing before the special 

district board.”  Based on this statutory language, the BCC is authorized to hear and decide Issue No. 

1: Whether the Elk Creek FPD Exclusion Order Violates the Statutory requirements of C.R.S. § 32 -

1-501?   

http://jeffco.us/
mailto:cnewby.co@gmail.com
mailto:neil3@q.com
mailto:jchmil@lyonsgaddis.com
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The statute does not direct the BCC to determine Issue No. 2 or Issue No. 3, as the scope of 

the statutory authority granted to the BCC to hear these issues is extremely narrow.   

In its hearing on Issue No. 1,  the BCC will consider the factors set forth in  § 32-1-501(3) and 

decide whether to grant or deny the petition or to finally adopt the Elk Creek FPD Exclusion Order 

based on the record (the “Record”) developed at the hearing before the Elk Creek Fire Protection 

District (the “District”) Board.   

The procedure and associated schedule for the Appeal is as follows:   

1. County notifies District Board, through this letter of December 20, 2024, of the Appeal. 
    

2. District Board has 21 calendar days to submit additional documents to supplement the 
record, on or before January 10, 2025.  (County notes that at least one document needed and 
not currently in the Record is the Service Plan for the Elk Creek Fire Protection District).  All 
documents submitted to the County for this Appeal must be simultaneously submitted to the 
opposing party.  Please submit documents to the County at CAOLandUse@co.jefferson.co.us 
and copy the opposing party.   
 

3. County notifies parties of complete Record.  County may request additional documents before 
confirming that the Record is complete.  
 

4. Appellant has twenty-one (21) calendar days, from the date of notice that the Record is 
complete, to submit a brief (12 pages max) in support of the Appeal.  
 

5. District Board has twenty-one (21) calendar days, from date Appellant’s brief is received, to 
submit an answer brief (12 pages max).   
 

6. Appellant has seven (7) calendar days to submit a reply brief no longer than five (5) pages.  
 

7. Once all briefs have been received, the BCC has twenty-one (21) calendar days to review the 
Appeal.   
 

8. The County will schedule the Appeal for consideration at the next regularly scheduled and 
available public hearing following expiration of the twenty-one (21) calendar day review 
period.   
 

9. When the County schedules the Appeal for hearing, the County also will post the Record and 
all briefing on its website so it is publicly available.  
 

10. At the regularly scheduled public hearing, the parties will be given 10 minutes each to present 
their cases based on the Record.  No testimony will be taken from the parties to the Appeal 
or the public.  The Board’s decision shall be based only on the record developed at the hearing 
before the District Board, applying the factors in C.R.S. § 32-1-501(3).   

mailto:CAOLandUse@co.jefferson.co.us
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11. The BCC Resolution will be available after the next regularly scheduled Board meeting.   
 

The County shall have the discretion to adjust the above schedule, with notice to the parties, 

as necessary.  Thank you for your patience as we established a procedure for this type of appeal.  Please 

let me and Assistant County Attorney, Kristin Cisowski (kcisowsk@jeffco.us) know if you have any 

questions.       

 

Sincerely, 

 

 
 
Kimberly S. Sorrells 
Jefferson County Attorney 
303.271.8965  
ksorrell@jeffco.us  

  

  

Encl.: Appeal of Elk Creek Fire Protection District  

cc: Joseph Kerby, County Manager 
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APPEAL OF ELK CREEK FIRE PROTECTION DISTRICT 
RESOLUTION NO. 2024-09 

RESOLUTION AND ORDER OF EXCLUSION 
(NORTH FORK CONSOLIDATION) 

Neil Whitehead III 
31634 Black Widow Way 
Conifer CO 80433 
Charles F (Chuck) Newby 
8868 William Cody Drive 
Evergreen CO 80439 
Jefferson County Board of County Commissioners 
100 Jefferson County Parkway, suite 5550 
Golden CO 80419 
VIA EMAIL 

	 	 	 	 	 	 	 	 	           November 27, 2024 
Neil H Whitehead III and Charles F (Chuck) Newby (the "Petitioners"), each owners of 

real property that is situated within the Elk Creek Fire Protection District (“Elk Creek FPD”), 
for the reasons expressed below, file this Appeal, pursuant to CRS 32-1-501(5)(b)(I), of the 
November 21, 2024 approval by the Elk Creek FPD Board of Directors of ELK CREEK FIRE 
PROTECTION DISTRICT RESOLUTION NO. 2024-09, RESOLUTION AND ORDER OF EXCLUSION (NORTH 
FORK CONSOLIDATION) (the "Exclusion Order") attached hereto in Exhibit A the Hearing Record—
which seeks by order of the 1st Judicial District Court (the "Court")—the exclusion of all real 
property within the boundaries of Elk Creek FPD for subsequent inclusion into the North 
Fork Fire Protection District (“North Fork FPD”).  The Exclusion Order is apparently a step in 
the process of consolidating Elk Creek FPD and Inter-Canyon Fire Protection District (“Inter-
Canyon FPD”) into North Fork FPD. 

INTRODUCTION 

1. In the present matter, through the ORDER SETTING CONSOLIDATION ELECTION issued 
by the Court on July 26, 2023 the question of Consolidation was submitted to the 
voters of each of the respective fire districts which election was subsequently held 
on November 7, 2023.  In the ordered ballot election, Elk Creek FPD voters rejected 
Consolidation with a vote of NO 51% and YES 49% while voters within the other two 
fire districts accepted Consolidation. 

2. On August 17, 2024 the Elk Creek, Inter-Canyon, and North Fork FPDs jointly 
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launched new efforts towards a Consolidation Plan—which they have termed 
"Unification"—setting out that, in concert with the North Fork FPD, Elk Creek and 
Inter-Canyon FPDs will utilize CRS 32-1-501(1.5) to exclude all real property within 
their respective boundaries while North Fork FPD will utilize CRS 32-1-501(4)(a)(II)
(B) to include the subject excluded real properties into its boundaries.  The 
additional intent is that Elk Creek and Inter-Canyon FPDs will be subsequently 
dissolved under the provisions of CRS 32-1-710. 

3. At its September 2024 meeting, the Elk Creek FPD Board of Directors approved a 
FIRST AMENDMENT TO PRE-CONSOLIDATION INTERGOVERNMENTAL AGREEMENT (the 
"Amended IGA"), attached hereto in Exhibit A the Hearing Record, which initiated 
exclusion of all real property from District boundaries.  On October 23, 2024, North 
Fork FPD filed in District Court Case Number 1992CV2416 a NOTICE OF RESOLUTION 
AGREEING TO INCLUDE PROPERTY (ELK CREEK), attached hereto in Exhibit A the Hearing 
Record, which seeks to immediately effectuate the inclusion of all Elk Creek FPD 
real property into North Fork FPD upon approval of Exclusion Order, attached 
hereto in Exhibit A the Hearing Record. 

FIRST ISSUE ON APPEAL 
ELK CREEK FPD EXCLUSION ORDER VIOLATES THE STATUTORY REQUIREMENTS OF CRS 32-1-501 

4. As a prima facie matter, the exclusion of ALL of the real property from Elk Creek 
FPD into North Fork FPD is not in the best interests of the excluded property 
pursuant to the requirements of CRS 32-1-501(3) nor will that property be provided 
with the same service after its exclusion pursuant to CRS 32-1-501(1.5) given that:  
1) the excluded property would be removed from Elk Creek FPD where fire and 
EMS services are supported by annual property tax revenue of approximately 
$49,100 per square mile and placed under the jurisdiction of North Fork FPD where 
fire and EMS services are supported by annual property tax revenue of 
approximately $1,300 per square mile, see Exhibits AA and BB, Elk Creek and North 
Fork FPD for annual revenue actuals and forecasts; 2) the excluded property would 
be removed from Elk Creek FPD that holds a reserve balance of approximately $7 
million and placed under the jurisdiction of North Fork FPD that holds a reserve 
balance of $0, see Exhibit BB for North Fork FPD annual operating reserves; and 3) 
the excluded property would be removed from Elk Creek FPD with an ISO Rating of 
5 and placed inside North Fork FPD with an ISO Rating of 10, see Elk Creek and 
North Fork FPD website more information.  The Elk Creek FPD Board of Directors 
not only failed to make any findings to demonstrate that the exclusion of the real 
property from Elk Creek FPD would benefit that property by placing it into an 
underfunded North Fork FDP with its markedly inferior fire insurance risk rating, but 
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also the Elk Creek FPD Board of Directors failed to reasonably investigate, 
deliberate, or evaluate the evidence necessary to make findings regarding each of 
the items set forth in Colorado Revised Statutes Title 32-1-501(3)((a)—(h)). 

SECOND ISSUE ON APPEAL 
THE ELK CREEK FPD EXCLUSION ORDER IS AN UNLAWFUL ATTEMPT TO SUBVERT THE WILL OF 

THE CITIZENS OF ELK CREEK WITH RESPECT TO THE ISSUE OF CONSOLIDATION 

5. The issue of Consolidation of Elk Creek FPD, North Fork FPD and Inter-Canyon FPD 
was placed on the ballot to the citizens of Elk Creek FPD in November 2023 and 
was rejected.   Rather than respecting the decision of the voters, the Board of 
Directors of Elk Creek FPD is now attempting to use the provisions for exclusion 
under CRS 32-1-501 to effectively accomplish consolidation.   Not only is this action 
an egregious affront to the expressed will of the citizens of Elk Creek FPD, but it is 
also contrary to Colorado statutory law.   Consolidation of special districts is to be 
effectuated through CRS 32-1-601 et al.   The Elk Creek FPD Board of Directors 
inexplicably avoided use of the consolidation provisions of CRS 32-1-601 et al. and 
instead, disingenuously invoked the exclusion provisions of CRS 32-1-501 in its 
attempt to accomplish consolidation.   The exclusion provisions of CRS 32-1-501 
allow property owners and special district governing bodies the ability to make 
microadjustments to boundaries within those special districts only where 
appropriate to better serve particular areas of real property.  In this matter, however, 
the Board of Directors of Elk Creek FPD has attempted to impermissibly vacate the 
entirety of the geographical area of the Elk Creek FPD.  This action is not aligned 
with the purpose of the exclusion statute. 

THIRD ISSUE ON APPEAL 
ELK CREEK FPD EXCLUSION ORDER VIOLATES RIGHTS TO AN ELECTION UNDER COLORADO 
STATUTORY LAW AND UNDER THE COLORADO CONSTITUTION ARTICLE X SECTION 20 THE 

TAXPAYER’S BILL OF RIGHTS 

6. Under the Colorado Constitution, Article X Section 20, and under Colorado 
Statutory Law, CRS 32-1-501(4)(c), taxes may not be raised on citizens of Colorado 
without voter approval.  Currently, the mill levy rate imposed on real property by Elk 
Creek FPD is 12.551 mills (see Exhibit AA) while the mill levy rate imposed on real 
property by North Fork FPD is 12.896 (see Exhibit BB).   The 2018 Ballot Question 
7D which authorized the 12.896 mill levy rate for North Fork FPD is attached hereto 
as Exhibit CC.   As a result, through the Exclusion Order, the real property excluded 
from Elk Creek FPD would be subject to an actual increase in mill levy rate.   This 
increase in tax rate without a vote of the Elk Creek FPD electorate is a violation of 
both Section 20(4)(a) of Article X of the Colorado Constitution and CRS 32-1-501(4)
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(c)(I). 

EXCLUSION ORDER HEARING RECORD AND ADDITIONAL EXHIBITS 
PETITIONERS ATTACH HERETO THE HEARING RECORD AND ADDITIONAL RELEVANT EXHIBITS 

7. Petitioners have attached hereto below the November 2024 Exclusion Order 
Hearing Record items, to the best of our understanding per the CORA Requests 
sent on November 21, 2024 to the Elk Creek FPD District Administrator, the 
following: a) November 2024 Elk Creek FPD Board of Directors Meeting Packet 
with Record of Director Newby Statements of Opposition, b) November 2024 Elk 
Creek FPD Board of Directors Meeting  Audio/Video Recording Universal Resource 
Locator, and c) November 2024 Elk Creek FPD Board of Directors Exclusion Order 
Hearing Public Correspondence.  Petitioners reserve the right to supplement the 
Exclusion Order Hearing Record before the requested hearing before the Jefferson 
County Board of County Commissioners. 

8. The Elk Creek FPD Exclusion Order Hearing Record includes the following items: 
A. EXHIBIT A: NOVEMBER 2024 ELK CREEK FPD BOARD OF DIRECTORS MEETING 

PACKET WITH RECORD OF DIRECTOR NEWBY STATEMENTS OF OPPOSITION 
B. EXHIBIT B: NOVEMBER 2024 ELK CREEK FPD BOARD OF DIRECTORS MEETING 

AUDIO/VIDEO RECORDING UNIVERSAL RESOURCE LOCATOR 
C. EXHIBIT C: NOVEMBER 2024 ELK CREEK FPD BOARD OF DIRECTORS EXCLUSION 

ORDER HEARING PUBLIC CORRESPONDENCE 
9. Additional evidence relevant to Petitioners’ claims for relief, includes the following 

items: 
(I) EXHIBIT AA: ELK CREEK FIRE PROTECTION DISTRICT 2024 BUDGET MESSAGE 

(II) EXHIBIT BB: NORTH FORK FPD LETTER OF BUDGET TRANSMITTAL 2024 

(III) EXHIBIT CC: NORTH FORK FPD BALLOT QUESTION 7D 

WHEREFORE, as described in each of the claims above, we ask that the Jefferson County 
Board of County Commissioners hear the present Appeal. 

[signature page follows] 
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PETITIONER ADDRESS:	 	 	 	 BY: /s/ Neil H Whitehead III 
31634 Black Widow Way	 	 	 	        Neil H Whitehead III 
Conifer, Colorado 80433	 	 	 	 DATE: November 27, 2024 

PETITIONER ADDRESS:	 	 	 	 BY: /s/ Charles F Newby 
8868 William Cody Drive	 	 	 	        Charles F (Chuck) Newby 
Evergreen, Colorado 80439	 	 	        Trustee for the Charles F and		 	 	
	 	 	 	 	 	 	        Joanne Newby Living Trust 
	 	 	 	 	 	 	 DATE: November 27, 2024 
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NOVEMBER 21, 2024 
ELK CREEK FPD EXCLUSION ORDER HEARING RECORD 
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EXHIBIT A 
NOVEMBER 2024 ELK CREEK FPD BOARD OF DIRECTORS MEETING PACKET WITH RECORD OF 

DIRECTOR NEWBY STATEMENTS OF OPPOSITION

￼  
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ELK CREEK FIRE PROTECTION DISTRICT 
STATEMENT OPPOSING APPROVAL 

OF 
CONSOLIDATION ENABLING RESOLUTIONS 

November 21, 2024 
After due diligence, due to the fact that [it]/they [is]/are not in the best interests of residents 
of Elk Creek FPD, I oppose adoption of [this]/the following consolidation enabling 
resolution[s]: 

1. RESOLUTION 2024 – 11-21 A COMBINED RESOLUTION CONCERNING THE ADOPTION 
OF A BUDGET AND APPROPRIATION OF FUNDS FOR FISCAL YEAR 2025 

2. RESOLUTION 2024 – 11-21-2 RESOLUTION TO SET MILL LEVIES 
3. RESOLUTION NO. 2024-11 A RESOLUTION TRANSFERRING ASSETS AND 

PERSONNEL, AND DELEGATING AUTHORITY TO COMPLETE THE UNIFICATION OF 
INTER-CANYON FIRE PROTECTION DISTRICT, ELK CREEK FIRE PROTECTION 
DISTRICT, AND NORTH FORK FIRE PROTECTION DISTRICT 

Sincerely, 

Chuck Newby 
Director, Elk Creek FPD 

     

Elk Creek FPD 
C. Newby, Director   of   -final- 1 1
cnewby@elkcreekfire.org  November 21, 2024
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ELK CREEK FIRE PROTECTION DISTRICT 
STATEMENT OPPOSING APPROVAL 

OF 
RESOLUTION AND ORDER OF EXCLUSION 

November 21, 2024 
After due diligence, for the following reasons, I oppose adoption of this Resolution and 
Order of Exclusion (North Fork Consolidation) (the "consolidation plan"): 

1. During the November 2023 ballot election, by a vote of 51% NO and 49% YES, Elk 
Creek FPD voters rejected the consolidation plan proposed by the District.  
Critically, the current consolidation plan ignores and subverts the will of the Elk 
Creek FPD voters who rejected consolidation at the ballot box, a situation that will 
undermine local democracy going forward. 

2. The current consolidation plan will move property from the Elk Creek FPD—which 
operates at a lesser authorized mill levy rate of 12.551 mills—into North Fork FPD 
which operates at a greater authorized mill levy rate of 12.896 mills, without a vote 
by the Elk Creek FPD electorate, as required by law.  Therefore, the proposed 
consolidation plan violates both Section 20 of Article X of the Colorado Constitution 
and Title 32 Special Districts Act of the Colorado Revised Statutes. 

3. The Elk Creek FPD Board of Directors has failed to make the findings necessary 
for approval of the proposed exclusion/inclusion of real property within District as 
set forth in Title 32-1-501 of the Colorado Revised Statutes. 

Sincerely, 

Chuck Newby 
Director, Elk Creek FPD 

     

Elk Creek FPD 
C. Newby, Director   of   -final- 1 1
cnewby@elkcreekfire.org  November 21, 2024
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EXHIBIT B 
NOVEMBER 2024 ELK CREEK FPD BOARD OF DIRECTORS MEETING AUDIO/VIDEO RECORDING 

UNIVERSAL RESOURCE LOCATOR 

https://drive.google.com/file/d/1BrFIeGqt70dYuzUfw9FV7N8U-W3N5VZ2/view?usp=share_link 
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EXHIBIT C 
NOVEMBER 2024 ELK CREEK FPD BOARD OF DIRECTORS EXCLUSION ORDER HEARING PUBLIC 

CORRESPONDENCE 

￼  
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￼  

Elk Creek FPD Board of Directors 
11993 Blackfoot Road 
Conifer CO 80433 
VIA EMAIL 

November 21, 2024 
To: Elk Creek FPD Board of Directors 
Cc: Fire Chief Jacob Ware 
From: Charles F and Joanne Newby 

RE: Inclusion of our property located at 8868 William Cody Drive, Evergreen 
CO 80439 into North Fork FPD as proposed by Elk Creek FPD. 

After due diligence, it is our judgement that the property we own, located at 
8868 William Cody Drive in Evergreen, Colorado, is currently well served by 
the Elk Creek FPD as is and that, it is our further judgement that the inclusion 
of our property into the North Fork FPD would not be in the best interests of 
our property, other similarly situated properties within the Elk Creek FPD, and 
would not promote the general welfare of the residents of Jefferson County, 
more specifically: 

1. During the November 2023 ballot election, by a vote of 51% NO and 
49% YES, Elk Creek FPD voters soundly rejected the consolidation 
plan then proposed by the District.  Critically, the current plan for 
exclusion/inclusion of our property ignores and subverts the will of 
those Elk Creek FPD voters who rejected these very actions at the 
ballot box, a situation that will undermine local democracy going 
forward. 

2. The proposed exclusion/inclusion operates to immediately move our 
property from the Elk Creek FPD—which operates at a lesser 
authorized mill levy rate of 12.551 mills—into the North Fork FPD 
which operates at a greater authorized mill levy rate of 12.896 mills, 
doing so without a vote by the Elk Creek FPD electorate, as required 
by law.  Therefore, the proposed exclusion/inclusion is a violation of 
Section 20 of Article X of the Colorado Constitution as well as a 
violation of Colorado Revised Statutes Title 32-1-501. 

3. The Elk Creek FPD Board of Directors has failed to make the findings 
necessary for approval of the proposed exclusion/inclusion related to 

C and J Newby 
cnewby.co@gmail.com  1

-final- 
11/21/2024
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￼  

our property, as set forth in law. 

For the reasons cited above, we ask that the proposed exclusion/inclusion 
process not be approved without an express vote of the Elk Creek FPD 
electorate. 

Sincerely, 

s/Charles F and Joanne Newby 
Trustees for the Charles F and Joanne Newby Living Trust

C and J Newby 
cnewby.co@gmail.com  2

-final- 
11/21/2024
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NOVEMBER 27, 2024 
ADDITIONAL EVIDENCE RELEVANT TO PETITIONERS’ APPEAL 
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EXHIBIT AA 
ELK CREEK FIRE PROTECTION DISTRICT 2024 BUDGET MESSAGE (1)

￼  
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EXHIBIT AA 
ELK CREEK FIRE PROTECTION DISTRICT 2024 BUDGET MESSAGE (2)

￼  
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EXHIBIT AA 
ELK CREEK FIRE PROTECTION DISTRICT 2024 BUDGET MESSAGE (3)

￼  
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EXHIBIT AA 
ELK CREEK FIRE PROTECTION DISTRICT 2024 BUDGET MESSAGE (4)

￼  
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EXHIBIT AA 
ELK CREEK FIRE PROTECTION DISTRICT 2024 BUDGET MESSAGE (5)

￼  
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EXHIBIT BB 
NORTH FORK FPD LETTER OF BUDGET TRANSMITTAL 2024 (1)

￼  

Appeal: Whitehead III 
and Newby

- ￼  - 67 -final- 



EXHIBIT BB 
NORTH FORK FPD LETTER OF BUDGET TRANSMITTAL 2024 (2)

￼  

Appeal: Whitehead III 
and Newby

- ￼  - 68 -final- 



EXHIBIT BB 
NORTH FORK FPD LETTER OF BUDGET TRANSMITTAL 2024 (3)

￼  

Appeal: Whitehead III 
and Newby

- ￼  - 69 -final- 



EXHIBIT BB 
NORTH FORK FPD LETTER OF BUDGET TRANSMITTAL 2024 (4)

￼  

Appeal: Whitehead III 
and Newby

- ￼  - 70 -final- 



EXHIBIT BB 
NORTH FORK FPD LETTER OF BUDGET TRANSMITTAL 2024 (5)

￼  

Appeal: Whitehead III 
and Newby

- ￼  - 71 -final- 



EXHIBIT BB 
NORTH FORK FPD LETTER OF BUDGET TRANSMITTAL 2024 (6)

￼  

Appeal: Whitehead III 
and Newby

- ￼  - 72 -final- 



EXHIBIT CC 
NORTH FORK FPD BALLOT QUESTION 7D (1)

￼  

Appeal: Whitehead III 
and Newby

- ￼  - 73 -final- 



EXHIBIT CC 
NORTH FORK FPD BALLOT QUESTION 7D (2) 

￼

Appeal: Whitehead III 
and Newby

- ￼  - 74 -final- 



 

Page 1 of 5 
 

 John Chmil 
jchmil@lyonsgaddis.com 

303-776-9900 
January 10, 2025  

VIA EMAIL 
 
Jefferson County Board of County Commissioners 
100 Jefferson County Parkway, Suite 5500 
Golden, CO 80419 
CAOLandUse@co.jefferson.co.us 
 
Kimberly S. Sorrells 
Jefferson County Attorney 
ksorrell@co.jefferson.co.us  
 
Neil Whitehead III 
31634 Black Widow Way 
Conifer, CO 80433 
Neil3@q.com 
 
Charles F (Chuck) Newby 
8868 William Cody Drive 
Evergreen, CO 80439 
Cnewby.co@gmail.com  
 
 

 

Re: Response to Record on Appeal of Elk Creek Fire Protection District Resolution No. 
2024-09 Resolution and Order of Exclusion (North Fork Consolidation) 

Dear Ms. Sorrell: 

The Board of Directors of the Elk Creek Fire Protection District (“Board”) is in receipt of 
the December 20, 2024 letter regarding the procedure and associated schedule for the recently filed 
Appeal of Elk Creek Fire Protection District Resolution No. 2024-09 Resolution and Order of 
Exclusion (North Fork Consolidation) (the “Appeal”). Pursuant to its December 20, 2024 letter, 
the Jefferson County (“County”) Board of County Commissioners (“BCC”) provided the Elk 
Creek Fire Protection District (“District”) with 21 calendar days to submit additional documents 
to supplement the record, on or before January 10, 2025.  This letter is sent as the District’s 
response and objections to the record for the Appeal (“Response”). 

 
I. INTRODUCTION AND STATEMENT OF FACTS 

 
The District is a Title 32 fire protection district in Colorado that serves property located in 

Jefferson and Park Counties.  The District is one of three fire districts impacted by the proposed 
unification subject to this Appeal, alongside North Fork Fire Protection District (“North Fork”) 
and Inter-Canyon Fire Protection District (“Inter-Canyon”) (together, the “Districts”).  The 

mailto:CAOLandUse@co.jefferson.co.us
mailto:ksorrell@co.jefferson.co.us
mailto:Neil3@q.com
mailto:Cnewby.co@gmail.com
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Districts agreed to unify through the exclusion procedures set forth in § 32-1-501 et seq., C.R.S 
(“Exclusion Statute”) for the purpose of improving emergency services in the Districts’ service 
areas, including substantial portions of western Jefferson County.  

On November 21, 2024, the Board held a public hearing to consider the adoption of 
Resolution 2024-09 (Exhibit 1 to this Response).  Following the public hearing, the Board adopted 
Resolution 2024-09 in compliance with § 32-1-501(1.5) and § 32-1-501(4), C.R.S., which 
expressly include the findings required by § 32-1-501(3), C.R.S. (Exhibit 1, Eighth Whereas 
Finding). This Appeal was jointly filed by Dr. Neil Whitehead III and Mr. Charles F. (Chuck) 
Newby (“Appellants”), alleging a violation of the statutory requirement of C.R.S. § 32-1-501.1  
For purposes of this Response, the District focuses solely on defining the record on appeal pursuant 
to the statutory limitation contained in the Exclusion Statute.  

 
II. RECORD ON APPEAL 

The record for purposes of this Appeal is strictly limited by statute, and the BCC should 
limit their review solely to the “record developed at the hearing before the [District Board].” § 32-
1-501(5)(b)(II), C.R.S. Accordingly, the District asserts that the record on appeal is limited to the 
(1) public hearing and written testimony from the public hearing on Resolution 2024-09 held 
November 21, 2024; (2) Board discussion of Resolution 2024-09 on November 21, 2024; and (3) 
Resolution 2024-09 itself, as approved by the Board, with all Exhibits. All other proposed 
documents or information are outside the scope of this Appeal under the Exclusion Statute and 
should not be considered. 

Based on the statutory directive, the BCC must exclude all purported evidence or 
attachments from Appellants that does not come from the three categories identified in the 
paragraph above.  Specifically, the BCC must exclude from its review the “Additional Evidence” 
attached to Appellants’ initial filing marked as Exhibits AA, BB, and CC. Similarly, the full Board 
Packet (Appellants’ Exhibit A) and full Board meeting recording (Appellants’ Exhibit B) are 
outside the scope of the limited record on appeal. The District asserts that only the portions of the 
Board Packet and meeting recording that relate to the public hearing on Resolution 2024-09 should 
be included in the record for this Appeal. The District agrees that Appellants’ Exhibit C is a 
representation of the written testimony received by the Board for purposes of the November 21, 
2024 public hearing and should be included in the record.  

Further, in its December 20, 2024 letter, the County indicated that the District’s Service 
Plan was not yet in the record. As a threshold matter, the District’s position is that the Service Plan 
is not a “record developed at the hearing before the special district board” and is therefore beyond 
the BCC’s statutory authority for review pursuant to § 32-1-501(5)(b)(II), C.R.S.  In addition, the 
District was organized by Court Decree on December 4, 1948. The requirement for service plans 
was not added to Title 32 until the 1980s. Pursuant to § 32-1-208(1), C.R.S., for special districts 

 
1 The Appeal alleges three issues for BCC’s consideration; however, the BCC has determined that Issue No. 2 and 
Issue No. 3 are both outside the scope of statutory authority granted to the BCC to hear such issues, and as such 
shall not be considered. The District agrees with this conclusion.  
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that were organized without a service plan, a “statement of purpose” was to be filed with the county 
of organization on or before July 1, 1986. As such, the District does not have a “Service Plan” as 
that term is now defined and understood in Title 32. Furthermore, after reviewing the District’s 
files and checking with the County Archivist, the District has been unable to locate the historical 
record, but asserts in good faith that it was filed with the County at the time in compliance with 
the statutory requirement. Therefore, at this time, the District does not have a document to provide 
that meets the County’s request for a “Service Plan” in the December 20, 2024 letter, but reiterates 
that such document would be outside the scope of the record on appeal pursuant to the Exclusion 
Statute.  

To ensure clarity in the District’s position on Appellants’ filings related to the record, the 
District provides the following responses to each of Appellants’ exhibits:  

 
1. Exhibit A. November 2024 Elk Creek FPD Board of Directors Meeting Packet with 

Record of Director Newby Statement of Opposition. 
 
RESPONSE. The District objects to the inclusion of the complete Elk Creek Meeting 
Packet on the grounds that it contains additional information unrelated to this Appeal 
that is outside the scope of permissible review.  In the alternative, the District asserts 
that the only additional relevant documents from the meeting packet, that are not 
already included in the District’s Exhibit 1 or Appellants’ Exhibit C, is the Meeting 
Agenda and Mr. Newby’s Statement Opposing Approval of Resolution and Board 
Order of Exclusion. Those two documents are attached hereto as Exhibit 2 reflecting 
the relevant Board packet information.  
 

2. Exhibit B. November 2024 Elk Creek FPD Board of Directors Meeting Audio/Video 
Recording Universal Resource Locator. 
 
RESPONSE. The District objects to the inclusion of the complete audio/visual 
recording of the November 2024 Elk Creek FPD Board of Directors Meeting on the 
grounds that the complete recording is outside the scope of permissible review.  In the 
alternative, the District submits the attached recording, as Exhibit 3, as a limited and 
appropriate alternative which describes the complete record regarding the public 
hearing on Resolution 2024-09 as well as the related Board discussion and vote. Exhibit 
3 contains those relevant portions of the meeting recording, which occur between 
00:15:16 and 01:34:20 of the complete meeting recording.  
 

3. Exhibit C.  November 2024 Elk Creek FPD Board of Directors Exclusion Order 
Hearing Public Correspondence. 
 
RESPONSE. The District agrees that Appellants’ Exhibit C is a representation of the 
written testimony received by the Board for purposes of the November 21, 2024 
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hearing and, as such, is a record developed at the hearing before the special district 
board pursuant to § 32-1-501(5)(b)(II), C.R.S.  
 

4. Additional Evidence relevant to Petitioners’ claims for relief, including: 
 

a. Exhibit AA: Elk Creek Fire Protection District 2024 Budget Message 
 
RESPONSE: Pursuant to § 32-1-501(5)(b)(II), C.R.S., the District Objects to 
the consideration of Exhibit AA because the exhibit is not a “record developed 
at the hearing before the special district board” and is therefore outside the 
scope of statutory authority granted to the BCC.  Further, the budget message 
is not relevant to the statutory factors described in § 32-1-501(3), C.R.S. 

 
b. Exhibit BB: North Fork FPD Letter of Budget Transmittal 2924 

 
RESPONSE: Pursuant to § 32-1-501(5)(b)(II), C.R.S., the District Objects to 
the consideration of Exhibit BB because the exhibit is not a “record developed 
at the hearing before the special district board” and is therefore outside the 
scope of statutory authority granted to the BCC.  Further, the Letter of Budget 
Transmittal 2924 is not relevant to the statutory factors described in § 32-1-
501(3), C.R.S. Finally, North Fork is not a party to this Appeal. 
 

c. Exhibit CC: North Fork FPD Ballot Questions 7D 
 
RESPONSE: Pursuant to § 32-1-501(5)(b)(II), C.R.S., the District Objects to 
the consideration of Exhibit CC because the exhibit is not a “record developed 
at the hearing before the special district board” and is therefore outside the 
scope of statutory authority granted to the BCC.  Further, the budget message 
is not relevant to the statutory factors described in § 32-1-501(3), C.R.S.  
Finally, North Fork is not a party to this Appeal. 
 

III. CONCLUSION. 
 

For the foregoing reasons, the District respectfully requests that the BCC limit its review 
of the record for this Appeal to consider only the “record developed at the hearing before the 
special district board” § 32-1-501(5)(b)(II), C.R.S., which includes only the following, attached to 
this Response: 

1. Resolution 2024-09 (Exhibit 1) 
2. Relevant Board Packet Documents (Exhibit 2) 
3. Recording of Public Hearing on Resolution 2024-09 (Exhibit 3) 
4. Appellants’ Exhibit C (attached hereto for convenience) 
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 Sincerely, 

 
 
John Chmil, Esq. 
Attorney for Elk Creek Fire Protection District 

 

cc: Kristin Cisowski, Assistant County Attorney (kcisowsk@co.jefferson.co.us)  
 



 

 

 

 

 

 

 

 

EXHIBIT 1 
  



EXHIBIT 1  



























 

 

 

 

 

 

 

 

EXHIBIT 2 
  



EXHIBIT 2  
NOVEMBER 2024 ELK CREEK FPD BOARD OF DIRECTORS MEETING PACKET WITH RECORD OF 

DIRECTOR NEWBY STATEMENTS OF OPPOSITION

￼

Appeal: Whitehead III 
and Newby

- 1 - -final- 



￼

Appeal: Whitehead III 
and Newby

- 2 - -final- 



￼

Appeal: Whitehead III 
and Newby

- 3 - -final- 



￼

Appeal: Whitehead III 
and Newby

- 4 - -final- 



￼

Appeal: Whitehead III 
and Newby

- 5 - -final- 



￼

Appeal: Whitehead III 
and Newby

- 6 - -final- 



￼

Appeal: Whitehead III 
and Newby

- 7 - -final- 



￼

Appeal: Whitehead III 
and Newby

- 8  - -final- 



￼

Appeal: Whitehead III 
and Newby

- 9 - -final- 



￼

Appeal: Whitehead III 
and Newby

- 10  - -final- 



￼

Appeal: Whitehead III 
and Newby

- 11 - -final- 



￼

Appeal: Whitehead III 
and Newby

- 12 - -final- 



￼

Appeal: Whitehead III 
and Newby

- 13 - -final- 



￼

Appeal: Whitehead III 
and Newby

- 14 - -final- 



￼

ELK CREEK FIRE PROTECTION DISTRICT 
STATEMENT OPPOSING APPROVAL 

OF
RESOLUTION AND ORDER OF EXCLUSION 

November 21, 2024 
After due diligence, for the following reasons, I oppose adoption of this Resolution and 
Order of Exclusion (North Fork Consolidation) (the "consolidation plan"): 

1. During the November 2023 ballot election, by a vote of 51% NO and 49% YES, Elk
Creek FPD voters rejected the consolidation plan proposed by the District.
Critically, the current consolidation plan ignores and subverts the will of the Elk
Creek FPD voters who rejected consolidation at the ballot box, a situation that will
undermine local democracy going forward.

2. The current consolidation plan will move property from the Elk Creek FPD—which
operates at a lesser authorized mill levy rate of 12.551 mills—into North Fork FPD
which operates at a greater authorized mill levy rate of 12.896 mills, without a vote
by the Elk Creek FPD electorate, as required by law.  Therefore, the proposed
consolidation plan violates both Section 20 of Article X of the Colorado Constitution
and Title 32 Special Districts Act of the Colorado Revised Statutes.

3. The Elk Creek FPD Board of Directors has failed to make the findings necessary
for approval of the proposed exclusion/inclusion of real property within District as
set forth in Title 32-1-501 of the Colorado Revised Statutes.

Sincerely, 

Chuck Newby 
Director, Elk Creek FPD 

Elk Creek FPD 
C. Newby, Director   of   -final- 1 1
cnewby@elkcreekfire.org November 21, 2024
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EXHIBIT 3 
  



[PLACEHOLDER] 

EXHIBIT 3 – RECORDING OF PUBLIC HEARING ON RESOLUTION 2024-09 

The recording of the Public Hearing on Resolution 2024-09 can be found at the 
following link for the Board of County Commissioners Hearing dated April 8th, 
2025. 

https://pub-jeffco.escribemeetings.com/



 

 

 

 

 

 

 

 

EXHIBIT 4 
 



EXHIBIT 4 
NOVEMBER 2024 ELK CREEK FPD BOARD OF DIRECTORS EXCLUSION ORDER HEARING PUBLIC 

CORRESPONDENCE
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Elk Creek FPD Board of Directors 
11993 Blackfoot Road 
Conifer CO 80433 
VIA EMAIL 

November 21, 2024 
To: Elk Creek FPD Board of Directors 
Cc: Fire Chief Jacob Ware 
From: Charles F and Joanne Newby 

RE: Inclusion of our property located at 8868 William Cody Drive, Evergreen 
CO 80439 into North Fork FPD as proposed by Elk Creek FPD. 

After due diligence, it is our judgement that the property we own, located at 
8868 William Cody Drive in Evergreen, Colorado, is currently well served by 
the Elk Creek FPD as is and that, it is our further judgement that the inclusion 
of our property into the North Fork FPD would not be in the best interests of 
our property, other similarly situated properties within the Elk Creek FPD, and 
would not promote the general welfare of the residents of Jefferson County, 
more specifically: 

1. During the November 2023 ballot election, by a vote of 51% NO and 
49% YES, Elk Creek FPD voters soundly rejected the consolidation 
plan then proposed by the District.  Critically, the current plan for 
exclusion/inclusion of our property ignores and subverts the will of 
those Elk Creek FPD voters who rejected these very actions at the 
ballot box, a situation that will undermine local democracy going 
forward. 

2. The proposed exclusion/inclusion operates to immediately move our 
property from the Elk Creek FPD—which operates at a lesser 
authorized mill levy rate of 12.551 mills—into the North Fork FPD 
which operates at a greater authorized mill levy rate of 12.896 mills, 
doing so without a vote by the Elk Creek FPD electorate, as required 
by law.  Therefore, the proposed exclusion/inclusion is a violation of 
Section 20 of Article X of the Colorado Constitution as well as a 
violation of Colorado Revised Statutes Title 32-1-501. 

3. The Elk Creek FPD Board of Directors has failed to make the findings 
necessary for approval of the proposed exclusion/inclusion related to 

C and J Newby 
cnewby.co@gmail.com  1

-final- 
11/21/2024
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our property, as set forth in law. 

For the reasons cited above, we ask that the proposed exclusion/inclusion 
process not be approved without an express vote of the Elk Creek FPD 
electorate. 

Sincerely, 

s/Charles F and Joanne Newby 
Trustees for the Charles F and Joanne Newby Living Trust

C and J Newby 
cnewby.co@gmail.com  2

-final- 
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BRIEF OF APPELLANTS IN SUPPORT OF 
APPEAL OF ELK CREEK FIRE PROTECTION DISTRICT 

RESOLUTION NO. 2024-09 RESOLUTION AND ORDER OF EXCLUSION  
(NORTH FORK CONSOLIDATION) 

INTRODUCTION 

Pursuant to CRS § 32-1-501(5)(b)(I), on November 27, 2024, Neil H Whitehead III and Charles F 

(Chuck) Newby (“Appellants”), each owners of real property situated within the Elk Creek Fire Protection 

District (“ELK CREEK FPD” or “Appellee”), timely filed this Appeal with the Jefferson County Board 

of County Commissioners ("JCBCC") to contest the legality of the of ELK CREEK FIRE PROTECTION 

DISTRICT RESOLUTION NO. 2024-09, RESOLUTION AND ORDER OF EXCLUSION (NORTH 

FORK CONSOLIDATION) dated November 21, 2024 ("RESOLUTION"). 

Through this Appeal, Appellants assert that approval of the RESOLUTION by the ELK CREEK 

FPD Board of Directors violated the statutory requirements of CRS § 32-1-501, et seq., as follows: 

I. The RESOLUTION should be vacated because Appellee misused the exclusion provisions of CRS 

§ 32-1-501, et seq. to accomplish consolidation and impermissibly circumvent the proper statutory 

requirements for consolidation of special districts under CRS § 32-1-601, et seq. 

II. The RESOLUTION should be vacated because administrative approval of exclusion under 

CRS § 32-1-501 et seq. is not permitted because the mill levy of the excluding special district 

(ELK CREEK FPD) is lower than the mill levy of the including special district (North Fork 

Fire Protection District “NORTH FORK FPD”) and therefore, voter approval is required. 

III. The RESOLUTION should be vacated because Appellee completely failed to satisfy the 

requirement of CRS § 32-1-501(3) to consider and to make actual findings regarding each of 

the evaluation factors that are enumerated in CRS § 32-1-503(3)(a)-(h). 

BACKGROUND 

In the summer of 2023, the Boards of Directors of ELK CREEK FPD, NORTH FORK FPD and 

Inter-Canyon FPD passed consolidation resolutions and filed those documents with the 1st Judicial District 

Court, Jefferson County, Colorado (the “Court”).  Pursuant to CRS § 32-1-602(2)(d)-(e), the Court issued 

an order on July 26, 2023, whereby the question of Consolidation was submitted to the voters of each of 

the respective fire districts.  Through the election on November 7, 2023, ELK CREEK FPD voters rejected 
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Consolidation, [Record for Appeal of Elk Creek FPD No. 2024-09 Resolution and Order of Exclusion 

(North Fork Consolidation) as determined by the Jefferson County Attorney’s Office, (the “Hearing 

Record”), Exhibit 2 – Elk Creek FPD November 21, 2024, Board Hearing Documents, Newby Statement 

Opposing Approval, p. 15]. 

Having failed to obtain the required approval for the proposed consolidation from the voters, the 

ELK CREEK FPD embarked on a new plan to consolidate.  In October 2024, ELK CREEK FPD sent to 

all residential and commercial property owners a NOTICE OF PUBLIC HEARING TO CONSIDER A RESOLUTION 

INITIATING EXCLUSION PROCEEDINGS (the "Hearing Notice") under which ALL real property, commercial 

and residential, situated within ELK CREEK FPD would be excluded from ELK CREEK FPD and 

subsequently included in NORTH FORK FPD, [Hearing Record, Exhibit 2, Hearing Notice, p. 11, para. 

3].  That Hearing Notice included the following misleading statement:  

 The mill levy assessed by North Fork against all property within its boundaries, … is currently 
12.000 mills.  The mill levy assessed by Elk Creek against all property within its boundaries, … is 
12.500.  If the Property is excluded from Elk Creek and included with North Fork the mill levy will 
be reduced by 0.500 mills… 

At the time the Hearing Notice was disseminated to property owners, the mill levy rate of NORTH FORK 

FPD for 2024 was actually 12.896 mills, [Hearing Record, Exhibit 4 – Appellants’ Exhibit C – Emails 

and Letters submitted to the Elk Creek Fire Protection District in advance of the November 21 Hearing, 

Newby Letter, pp. 40 – 41].  Moreover, the mill levy rate of NORTH FORK FPD for 2025 will be even 

higher (up to 14.049 mills) pursuant to Sections 9 and 10 of Colorado HB24B-1001.  After the filing of 

this Appeal, the Board of Directors of NORTH FORK FPD conveniently passed a resolution on December 

6, 2024 to limit its imposition of mill levy to 12.0 mills.  Of course, that resolution could be amended, 

revoked or reversed and does not eradicate the false statement in the Hearing Notice nor change the fact 

that NORTH FORK FPD retains the taxing authority to impose a mill rate up to 14.049 for 2025. 

On November 21, 2024, ELK CREEK FPD held its “hearing” regarding the RESOLUTION in 

issue, [Hearing Record, Exhibit 3 – Recording of November 21, 2024 Public Hearing on Resolution 2024-

09 (mp4 recording), from 0h:00m:00s to 1h:19m:04s].  At that so-called hearing, the Board of Directors 

of ELK CREEK FPD made no presentation nor did the Fire Chief or employees, [Hearing Record, Exhibit 

3, statements made by Board of Directors and Fire Chief, from 0h:54m:29s to 1h:17m:57s].  Indeed, the 

Board of Directors did not receive or consider any evidence, written documentation, data, studies or 

exhibits in support of the RESOLUTION during that meeting.  Rather, the Board of Directors opened the 
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meeting with an invitation for public comments, without discussion or questions allowed.  Citizens were 

limited to 3 minutes each and were not given any opportunity to have their questions answered by 

employees, officers or Board Members of ELK CREEK FPD, [Hearing Record, Exhibit 3, Recording of 

Public Hearing, Public Comments from 0h:00m:00s to 0h:53m:45s].  Most of the support for the 

RESOLUTION during “public comments” came from current employees and agents of the ELK CREEK 

FPD.  Several property owners not employed by the ELK CREEK FPD expressed disapproval during their 

public comments of the RESOLUTION given that “consolidation” had been rejected by the voters in 2023 

and many expressed concerns about increased insurance rates and taxes if ELK CREEK FPD were to 

merge with the underequipped and underfunded NORTH FORK FPD, [Hearing Record, Exhibit 3, 

Recording of Public Hearing, public comments of Appellant Whitehead III from 0h:03m:56s to 

0h:07m:00s].  After the expiration of public comments, four of the five Board Members made brief 

statements regarding their desire to accomplish consolidation and their belief that consolidation was 

supported by Fire District “professionals”, [Hearing Record, Exhibit 3, Recording of Public Hearing, 

statements from Board of Directors from 0h:54m:29s to 1h:18m:16s].  One Board Member, Appellant 

Newby, objected to the RESOLUTION and noted the issues raised in this Appeal, [Hearing Record, 

Exhibit 3, Recording of Public Hearing, statements made by Appellant Newby from 1h:03m:22s to 

1h:08m:12s].  The Board of Directors of ELK CREEK FPD then voted and approved the RESOLUTION, 

4-1, [Hearing Record, Exhibit 3, Recording of Public Hearing, statements by Board of Directors from 

1h:18m:16s to 1h:18m:47s]. 

By its terms, the RESOLUTION states that the entirety of ELK CREEK FPD real property is 

excluded from ELK CREEK FPD on the condition that the property be subsequently included into the 

NORTH FORK FPD, [Hearing Record, Exhibit 1 – November 21, 2024 Elk Creek FPD Resolution 2024-

09].  The RESOLUTION further states that its objective is to accomplish consolidation of ELK CREEK 

FPD and NORTH FORK FPD pursuant to CRS § 32-1-501(1.5), [Hearing Record, Exhibit 1, Resolution, 

p. 1].  As with the Hearing Notice, the RESOLUTION also falsely states that the mill rate of NORTH 

FORK FPD is 12.0 mills, [Hearing Record, Exhibit 1, Resolution, p. 1, para. 6], despite the fact that: 1) 

the authorized mill rate of NORTH FORK FPD is actually 12.896 mills for 2024 and up to 14.049 mills 

for 2025; and 2) the December 6, 2024 nonbinding revocable resolution by the NORTH FORK FPD to 

limit its mill rate to 12.0 mills was passed 15 days AFTER the RESOLUTION was approved.  
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ARGUMENT 

I. The RESOLUTION should be vacated because Appellee misused the exclusion provisions of CRS § 

32-1-501, et seq. to accomplish consolidation and impermissibly circumvented the proper statutory 

requirements for consolidation of special districts under CRS § 32-1-601, et seq.   

By its own admission the ELK CREEK FPD acknowledges that the purpose of its RESOLUTION is 

to accomplish “consolidation utilizing the procedures available under Section 32-1-501(1.5), CRS…”, 

[Hearing Record, Exhibit 1, Resolution, p. 1, para. 3].  Under Colorado Revised Statutes, the provisions 

that dictate the manner and procedure for the wholesale consolidation of special districts are set forth in 

CRS § 32-1-601, et seq.  ELK CREEK FPD is well aware of those provisions, as it utilized them in the 

summer of 2023 to attempt consolidation with NORTH FORK FPD and Inter-Canyon FPD, [Hearing 

Record, Exhibit 4, Citizen Emails and Letters, Newby Letter, pp. 40 – 41, paras. 2, 3, and 4].  Given the 

pervasive impact of annexing entire special districts together through consolidation, CRS § 32-1-601 et 

seq. requires many steps, including submission to the county commissioners, county district courts and 

eventual approval by voters of the districts in issue through an election.  When ELK CREEK FPD 

attempted this procedure in 2023, the voters of ELK CREEK FPD rejected consolidation in the November 

7, 2023 election, [Hearing Record, Exhibit 4, Citizen Emails and Letters, Newby Letter, p. 40, para. 2].  

In 2024, the ELK CREEK FPD decided to attempt consolidation again, but failed to follow the proper 

statutory requirements of CRS § 32-1-601 et seq. and instead, disingenuously attempted consolidation 

through the exclusion provisions of CRS § 32-1-501 et seq, [Hearing Record, Exhibit 1, Resolution, p. 1]. 

 CRS § 32-1-501, et seq, governs the procedures for modifying special district boundaries by excluding 

and including certain real property within special districts as circumstances dictate.  See CRS § 32-

501(1.5)(a):  “the board… may alter the boundaries of a fire protection district through the exclusion of 

real property from the district if the property to be excluded will be provided with the same service by 

another fire protection district…”  This language contemplates boundary changes through micro 

alterations of property within special districts where circumstances dictate that a different special district 

could serve the property better.  An example might be where a parcel of property sits along the boundary 

of a different special district which has just built a new firehouse that would provide faster service to the 

property than a fire house further away in its current special district.  The statute further allows property 

owners to petition for these exclusions on their own behalf as circumstances warrant.  For ELK CREEK 

FPD to use these provisions for the wholesale voiding out of ALL real property to accomplish a 
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consolidation and dissolution, where there are explicit statutory provisions that govern consolidation (CRS 

§ 32-1-601 et seq.) and dissolution (CRS § 32-1-701 et seq.) is clearly contrary to the plain meaning of 

the statute which governs special districts and is contrary to rules of statutory construction.  See also, 

“Consolidation of Fire Protection Districts: A Case Study,” 24 Colo. Law 813 (1995) for a comprehensive 

discussion of the proper legal mechanisms for consolidating fire districts, which notably doesn’t conceive 

of using the backdoor approach of CRS § 32-1-501 et seq.  This maneuver by ELK CREEK FPD appears 

to be a poorly veiled attempt to avoid having to obtain voter approval as required by statute and to violate 

the will of the voters NOT to consolidate as expressed during the 2023 election.  For these reasons, the 

RESOLUTION should be vacated. 

II. The RESOLUTION should be vacated because administrative approval of exclusion under CRS § 

32-1-501 et seq. is not permitted because the mill levy of the excluding special district (ELK 

CREEK FPD) is lower than the mill levy of the including special district (NORTH FORK FPD) 

and therefore, voter approval is required. 

The mill rate of ELK CREEK FPD for 2024 is 12.5 mills.  The mill rate for NORTH FORK FPD 

for 2024 is 12.896 mills, [Hearing Record, Exhibit 4, Citizen Emails and Letters, Newby Letter, p. 40, 

para. 3]. The authorized mill levy rate of NORTH FORK FPD for 2025 will be even higher (up to 

14.049 mills) pursuant to Sections 9 and 10 of Colorado HB24B-1001. 

Despite these facts concerning the authorized mill rates, the Hearing Notice sent out by ELK 

CREEK FPD included the following false statement:  "The mill levy assessed by North Fork against 

all property within its boundaries, … is currently 12.000 mills.  The mill levy assessed by Elk Creek 

against all property within its boundaries, … is 12.500.  If the Property is excluded from Elk Creek 

and included with North Fork [FPD] the mill levy will be reduced by 0.500 mills…", [Hearing Record, 

Exhibit 2, Hearing Notice, p. 11, para. 3]. 

Moreover, the RESOLUTION falsely stated that the mill rate of NORTH FORK FPD is 12.0 mills, 

[Hearing Record, Exhibit 1, Resolution, p. 1, para. 6]. 

After this Appeal was filed by Appellants, the Board of Directors of NORTH FORK FPD 

conveniently passed a resolution on December 6, 2024 to self-limit its imposition of mill levy to 12.0 

mills.  That resolution could just as easily be amended, revoked or reversed and importantly, does not 

eradicate the fact that NORTH FORK FPD retains the taxing authority to impose a mill rate up to 

14.049 for 2025. 
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 There are several implications of this mill levy issue that should cause the RESOLUTION to 

be vacated.  First, the Hearing Notice included a false statement that deprived property owners of due 

process by causing those property owners to believe that their taxes would be reduced and thereby, 

likely led to fewer property owners asserting their right to protest the RESOLUTION.  Second, the 

RESOLUTION itself includes a material misstatement of fact and therefore, cannot be ratified.  Third, 

when property is excluded under CRS § 32-1-501(4)(c), from a special district with a lower tax rate 

and included in a special district with a higher tax rate, voter approval through an election is required 

pursuant to the statute.  Fourth, the imposition of increased taxes on property owners in ELK CREEK 

FPD without voter approval is a violation the Colorado Taxpayer Bill of Rights, Article X Section 20 

of the Colorado Constitution.  For these myriad reasons, the RESOLUTION should be vacated. 

III. The RESOLUTION should be vacated because Appellee completely failed to satisfy the 

requirement of CRS § 32-1-501(3) to consider and to make actual findings regarding each of the 

evaluation factors that are enumerated in CRS § 32-1-503(3)(a)-(h). 

Pursuant to CRS § 32-1-501(3): “The board SHALL take into consideration and make a finding 

regarding ALL of the following factors when determining whether to grant or deny the petition or to 

finally adopt the resolution or any portion thereof:” [Emphasis supplied.]  This is not an optional or 

ambiguous requirement.  There are TEN evaluation factors which must be considered to protect property 

owners from having their property dislodged from a special district without due process.  Therefore, the 

Board of Directors of ELK CREEK FPD was required by law to consider and make actual findings with 

respect to all ten of the evaluation criteria included in CRS §32-1-503(3)(a)-(h).  In this case, the record 

of the hearing establishes definitively that absolutely no findings were made, [Hearing Record, Exhibit 3, 

Recording of Public Hearing, Public Comments and statements made by Board of Directors and Fire Chief 

from 0h:00m:00s to 1h:18m:16s].  Neither the Board of Directors nor employees of the ELK CREEK FPD 

even made a perfunctory attempt to posit a presentation in support of the RESOLUTION, [Hearing 

Record, Exhibit 3, Recording of Public Hearing, Public Comments and statements made by Board of 

Directors and Fire Chief from 0h:00m:00s to 1h:18m:16s].  No evidence, exhibits or data were submitted 

and thus, there were no findings with respect to the evaluation criteria, [Hearing Record, Exhibit 3, 

Recording of Public Hearing, Public Comments and statements made by Board of Directors and Fire Chief 

from 0h:00m:00s to 1h:18m:16s].  Cursory statements that Board Members “trust” professionals in the 

fire department simply do not meet the statutory requirement of making actual findings.  Nor does the 

Board of Directors meet the statutory requirements by having its lawyer draft a RESOLUTION that says 



Brief in Appeal: Whitehead III  February 14, 2025 
and Newby - 7 - -final- 

it considered the factors when the hearing transcript clearly shows that no such findings were made.  If 

the evaluation criteria had actually been considered, it is more likely that the decision to “exclude” or 

“consolidate” ELK CREEK FPD into NORTH FORK FPD would be revealed to be a patently detrimental 

decision for the property owners of ELK CREEK FPD.   

The following is an itemized discussion of the 10 statutory evaluation criteria that the Board of 

Directors of ELK CREEK FPD should have considered and made findings, as designated by CRS § 32-

1-501(3)(a)-(h): 

1) The best interest of the property to be excluded. CRS § 32-1-501(3)(a)(I).  The hearing record does 

not include any objective evidence or findings whatsoever regarding how the property in ELK 

CREEK FPD would benefit by being moved into NORTH FORK FPD, [Hearing Record, Exhibit 

3, Recording of Public Hearing, Public Comments and statements made by Board of Directors and 

Fire Chief from 0h:00m:00s to 1h:18m:16s].1 

2) The best interest of the special district from which the exclusion is proposed.  CRS § 32-1-

501(3)(a)(II).  The hearing record does not include any objective evidence or findings whatsoever 

regarding how ELK CREEK FPD would benefit by removing all of its property and thus, its source 

 
1 Had the Board of Directors of ELK CREEK FPD considered the best interests of the property in ELK CREEK FPD, they 

would’ve determined that the property would be detrimentally impacted since: 1) the excluded property would be removed 

from Elk Creek FPD where fire and EMS services are supported by annual property tax revenue of approximately $46,000 per 

sq-mi in 2024 and placed under the jurisdiction of North Fork FPD where fire and EMS services are supported by annual 

property tax revenue of approximately $1,344 per sq-mi in 2024; 2) the excluded property would be removed from Elk Creek 

FPD that holds a reserve balance of approximately $7 million and placed under the jurisdiction of North Fork FPD which is 

seriously underfunded; 3) the excluded property would be removed from Elk Creek FPD with an average ISO Rating of 5 and 

placed inside North Fork FPD with an average ISO Rating of 10, resulting in higher fire insurance premiums or the loss of fire 

insurance coverage; and 4) the excluded property would be removed from Elk Creek FPD which operates well trained 24/7 

professional crew and placed inside North Fork FPD, which has one paid employee and does not meet the minimum standards 

with respect to the qualified organizational staff, trained line personnel, level-of-revenue, specialized equipment, and dedicated 

infrastructure necessary to provide fire protection and emergency medical services.  While it is highly likely that property 

owners in NORTH FORK FPD will benefit from this proposed consolidation, given the influx of tax revenue, operational assets 

and employees paid for by ELK CREEK FPD taxpayers, it is inescapable that the property owners of ELK CREEK FPD will 

not benefit, [Hearing Record, Exhibit 3, Recording of Public Hearing, Public Comments made by Kowalski from 0h:24m:30s 

to 0h:25m:40s and Hearing Record, Citizen Emails and Letters, Wagner Letter, p. 34]. 

 



Brief in Appeal: Whitehead III  February 14, 2025 
and Newby - 8 - -final- 

of tax revenue, [Hearing Record, Exhibit 3, Recording of Public Hearing, Public Comments and 

statements made by Board of Directors and Fire Chief from 0h:00m:00s to 1h:18m:16s].  Indeed, 

ELK CREEK FPD will cease to exist pursuant to the RESOLUTION.  It’s hard to understand how 

ceasing to exist is a benefit to a special district. 

3) The best interest of Jefferson and Park Counties. CRS § 32-1-501(3)(a)(III).  The hearing record 

does not include any objective evidence or findings whatsoever regarding how Jefferson or Park 

County would benefit from the elimination of ELK CREEK FPD, [Hearing Record, Exhibit 3, 

Recording of Public Hearing, Public Comments and statements made by Board of Directors and 

Fire Chief from 0h:00m:00s to 1h:18m:16s]. 

4) The relative cost and benefit to the property to be excluded from the provision of the special 

district’s services. CRS § 32-1-501(3)(b).  The hearing record does not include any objective 

evidence or findings whatsoever regarding the relative cost and benefit to the property to be 

excluded, [Hearing Record, Exhibit 3, Recording of Public Hearing, Public Comments and 

statements made by Board of Directors and Fire Chief from 0h:00m:00s to 1h:18m:16s].2 

5) The ability of the special district to provide economical and sufficient service to both the property 

to be excluded and all of the properties within the special district’s boundaries.  CRS § 32-1-

501(3)(c).  The hearing record does not include any objective evidence or findings whatsoever 

regarding the ability of the special district to provide economical and sufficient service to both the 

excluded property and the existing property in the special district, [Hearing Record, Exhibit 3, 

Recording of Public Hearing, Public Comments and statements made by Board of Directors and 

Fire Chief from 0h:00m:00s to 1h:18m:16s]. 

6) Whether the special district is able to provide services at a reasonable cost compared with the cost 

that would be imposed by other entities in the surrounding area to provide similar services in the 

surrounding area. CRS § 32-1-501(3)(d).  The hearing record does not include any objective 

evidence or findings whatsoever regarding whether the special district is able to provide services 

at a reasonable cost compared with the cost that would be imposed by other entities in the 

 
2 Had the Board of Directors of ELK CREEK FPD considered the relative cost and benefit to the property excluded, they 

would’ve determined that the excluded property would be detrimentally impacted since the property would be moved from a 

well funded and equipped district of 98 sq-mi and into a poorly funded and equipped district of 240 sq-mi of high fire risk 

mountainous forest.  This would place a substantial financial burden on the excluded properties. 
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surrounding area to provide similar services in the surrounding area, [Hearing Record, Exhibit 3, 

Recording of Public Hearing, Public Comments and statements made by Board of Directors and 

Fire Chief from 0h:00m:00s to 1h:18m:16s]. 

7) The effect of denying the RESOLUTION on employment and other economic conditions in the 

special district and surrounding area.  CRS § 32-1-501(3)(e).  The hearing record does not include 

any objective evidence or findings whatsoever regarding the effect of denying the RESOLUTION 

on employment, [Hearing Record, Exhibit 3, Recording of Public Hearing, Public Comments and 

statements made by Board of Directors and Fire Chief from 0h:00m:00s to 1h:18m:16s]. 

8) The economic impact on the region and on the special district, surrounding area, and state as a 

whole if the RESOLUTION is denied or finally adopted. CRS § 32-1-501(3)(f).  The hearing 

record does not include any objective evidence or findings whatsoever regarding the economic 

impact on the region and on the special district, surrounding area, and state as a whole if the 

RESOLUTION is denied or finally adopted, [Hearing Record, Exhibit 3, Recording of Public 

Hearing, Public Comments and statements made by Board of Directors and Fire Chief from 

0h:00m:00s to 1h:18m:16s]. 

9) Whether an economically feasible alternative service may be available.  CRS § 32-1-501(3)(g). 

The hearing record does not include any objective evidence or findings whatsoever regarding 

whether an economically feasible alternative service may be available, [Hearing Record, Exhibit 

3, Recording of Public Hearing, Public Comments and statements made by Board of Directors and 

Fire Chief from 0h:00m:00s to 1h:18m:16s]. 

10) Whether the additional cost to be levied on other property within the special district if the exclusion 

is granted.  CRS § 32-1-501(3)(h).  The hearing record does not include any objective evidence or 

findings whatsoever regarding whether the additional cost to be levied on other property within 

the special district if the exclusion is granted, [Hearing Record, Exhibit 3, Recording of Public 

Hearing, Public Comments and statements made by Board of Directors and Fire Chief from 

0h:00m:00s to 1h:18m:16s]. 

In addition to abdicating on their responsibility to consider and then, make each and every one of 

these statutorily mandated evaluation criteria findings, ELK CREEK FPD also conducted the “hearing” 

in a manner that likely wouldn’t meet basic standards of procedural due process in that comments and 

objections from property owners were taken without those citizens having been given notice of the 
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rationale for the RESOLUTION, [Hearing Record, Exhibit 3, Recording of Public Hearing, Public 

Comments and statements made by Board of Directors and Fire Chief from 0h:00m:00s to 1h:18m:16s].  

Instead, citizens were told that there would be no questions nor discussion and that their comments were 

limited to 3 minutes each, [Hearing Record, Exhibit 3, Recording of Public Hearing, hearing procedure 

instructions provided by Board of Directors President Pixley from 0h:00m:00s to 0h:03m:10s].  The 

“hearing” at issue in this appeal was barely more than a rubber stamp process.  Therefore, the hearing and 

the RESOLUTION run afoul of the Colorado Administrative Procedure Act, CRS § 24-4-101 et seq. 

which requires, among other things, that agency actions to be supported by “substantial evidence.”  

For all the reasons stated above, the RESOLUTION should be vacated. 

REQUEST FOR RELIEF 

WHEREFORE, based on the appeal record and the arguments presented above, the Appellants 

request that the JCBCC vacate the RESOLUTION and make the following determinations:  

i. Appellee may not utilize the exclusion provisions of CRS § 32-1-501, et seq. to 

accomplish consolidation with NORTH FORK FPD; 

ii. If Appellee desires to pursue consolidation in the future, Appellee must adhere to the 

statutory requirements for consolidation of special districts under CRS § 32-1-601, et 

seq.; 

iii. Appellee may not administratively exclude property from ELK CREEK FPD for 

inclusion into NORTH FORK FPD as long as NORTH FORK FPD continues to 

maintain an authorized mill levy in excess of the authorized mill levy for ELK CREEK 

FPD.  Until that time, any attempt for exclusion to NORTH FORK FPD must be 

accomplished through an election seeking voter approval; 

iv. Appellee failed to satisfy the requirement of CRS § 32-1-501(3) to consider and to 

make actual findings regarding each of the evaluation factors that are enumerated in 

CRS § 32-1-503(3)(a)-(h). 

[signature page follows] 
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Jefferson County Board of County Commissioners 
100 Jefferson County Parkway, Suite 5550 
Golden, CO 80419 
 
 
Neil H. Whitehead III and Charles F. Newby 
Petitioners-Appellants, 
 
v.  
 
Elk Creek Fire Protection District, 
Respondent-Appellee. 
 

APPELLEE’S ANSWER BRIEF  
IN APPEAL OF ELK CREEK FIRE PROTECTION DISTRICT  

RESOLUTION NO. 2024-09 RESOLUTION AND ORDER OF EXCLUSION  
(NORTH FORK CONSOLIDATION) 

 
 

The Respondent-Appellee, Elk Creek Fire Protection District (“Elk Creek” or “Appellee”), 
by its counsel John Chmil of the law office of Lyons Gaddis, PC., in response to the Brief of 
Appellants in Support of Appeal of Elk Creek Fire Protection District Resolution No. 2024-09 
Resolution and Order of Exclusion (North Fork Consolidation) (“Appellants’ Brief”), states as 
follows:  
 
I. INTRODUCTION 

 
Elk Creek is a Title 32 fire protection district in Colorado that serves property located in 

Jefferson and Park Counties.  Elk Creek is one of three fire districts impacted by the proposed 
unification, alongside North Fork Fire Protection District (“North Fork”) and Inter-Canyon Fire 
Protection District (“Inter-Canyon”) (together, the “Districts”). Elk Creek is the sole Appellee. 
Title 32 special districts exist to serve a public use and promote the health, safety, prosperity, 
security and general welfare of the inhabitants of the district and of the people of the state of 
Colorado. C.R.S. § 32-1-102(1). The Districts, in an effort to faithfully perform their duty and to 
improve services to the people and property within their respective boundaries agreed to unify the 
Districts through the exclusion procedures as set forth in § 32-1-501 et seq., C.R.S.  

While Elk Creek has always and continues to provide the best service possible based on 
availability of resources and engaging service partners, Elk Creek is “one call away from 
catastrophe” (Exhibit 3 at 00:51:00) and often requires mutual aid from other agencies at a 3-to-1 
ratio in order to meet the needs of its citizens’ (Id. at 01:03:47). Faced with escalating call volumes 
and a continual decline in volunteer personnel, it became evident that the existing service model 
would not sustain the increase in the need for efficient emergency services. “The status quo isn’t 
an option: it is the answer to yesterday’s problems.  We can’t wish away today’s problems and 
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hope volunteers will come.  We must take action, and Unification is the right action for our safety 
today and for tomorrow.” (Exhibit 4, pg. 13); and “While volunteerism is declining across the 
country and we are no exception, we have fewer volunteers than we have ever had before.” (Exhibit 
3 at 00:16:50) As a result, Elk Creek determined unification was the most appropriate option 
available to leverage resources and promote better service through its service area, as well as the 
service areas of North Fork and Inter-Canyon.   

On November 21, 2024, the Board held a public hearing to consider the adoption of 
Resolution 2024-09 (the “Resolution” attached as Exhibit 1).  Of the eighteen (18) speakers, twelve 
(12) were in favor of unification, and six (6) were against (Exhibit 3).  Elk Creek also received 
several emails and letters from interested citizens, the majority of whom favored unification 
(Exhibit 4). The Board also reflected on the public testimony, provided individual input, and heard 
from the Fire Chief on the issue of unification. (Exhibit 3 at 00:53:48). Again, the majority of these 
comments supported unification and the consideration of the statutory exclusion factors, as cited 
in the Resolution. Following the public hearing, the Board adopted the Resolution which expressly 
includes the findings required by § 32-1-501(3), C.R.S. (Exhibit 1, Eighth Whereas Finding), and 
in compliance with § 32-1-501(1.5) and § 32-1-501(4) C.R.S. The Board’s decision to approve the 
Resolution was proper and there is sufficient basis in the Record to support the approval. 
Therefore, the Jefferson County Board of County Commissioners’ (“Commissioners”) should 
similarly approve the Resolution based on the overwhelming testimony supporting approval and 
the Board’s determination that unification is in the best interest of its constituency. Further, as 
evidenced below, the Board sufficiently addressed the statutory exclusion factors. 

 
II. PROCEDURAL BACKGROUND AND STANDARD OF REVIEW 
 

On or about November 27, 2024, Appellants filed their Appeal of Elk Creek Fire Protection 
District Resolution No. 2024-09 Resolution and Order of Exclusion (North Fork Consolidation) 
(the “Appeal”).  In its December 20, 2024, letter regarding the Appeal, the Commissioners limited 
its review to a singular issue: “Whether the Elk Creek FPD Exclusion Order Violates the Statutory 
Requirements of C.R.S. § 32-1-501.” On January 10, 2025, Elk Creek filed its Response to Record 
on Appeal of Elk Creek Fire Protection District Resolution No. 2024-09 Resolution and Order of 
Exclusion (North Fork Consolidation) for the singular purpose of defining the record on appeal 
pursuant to the statutory limitation contained in § 32-1-501 et seq., C.R.S. (the “Exclusion 
Statute”). The Commissioners agreed and affirmed that the record on appeal shall consist only of 
the following: Resolution 2024-09 (Exhibit 1); Relevant Board Packet Documents (Exhibit 2); 
Recording of Public Hearing on Resolution 2024-09 (Exhibit 3); and Appellants’ Exhibit C 
(Exhibit 4), (collectively, the “Record”). 

While there is no specific caselaw construing the statutory exclusion appeal process, 
caselaw construing Colorado Rule of Civil Procedure 106(a)(4) is instructive. Rule 106(a)(4) 
applies to circumstances in which a governmental body exercises quasi-judicial functions and a 
party challenges the action as exceeding the body’s jurisdiction.  106(a)(4), C.R.C.P.  This appeal 
arises from quasi-judicial action by the Board and the Commissioners base their review on the 
record created before the Board.  “Quasi-judicial action is generally characterized by the following 
factors: 1) a local or state law requiring that notice be given before the action is taken; 2) a local 
or state law requiring that a hearing be conducted before the action is taken; and 3) a local or state 
law directing that the action results from the application of prescribed criteria to the individual 
facts of the case.”  Baldauf v. Roberts, 37 P.3d 483, 484 (Colo. App. 2001).  The statutory exclusion 
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requires notice prior to the action, a hearing to determine the action, and specifies the factors 
necessary to make a decision based on the facts presented; therefore, it is quasi-judicial action.  
Using Rule 106(a)(4) as an instructive guideline to this analysis is appropriate.  The authority of 
the appellate body and the scope of its review in such proceedings “is limited to a determination 
of whether there is any competent evidence to support the decision of the inferior tribunal.” Civil 
Serv. Comm’n. v. Doyle, 424 P.2d 368 (Colo. 1967). Further, “’[n]o competent evidence’ means 
that the governmental body’s decision is so devoid of evidentiary support that it can only be 
explained as an arbitrary and capricious exercise of authority.” Bd. of Cnty. Comm’rs v. O’Dell, 
920 P.2d 48, 50 (Colo.1996).   
 
III. ARGUMENT  

 
A. Response to Appellants’ Arguments and Requested Relief. 
 
On February 14, 2025, Appellants submitted their Opening Brief.  Appellants object to the 

Resolution, based on the following: (1) that Appellee misused the exclusion provision to 
impermissibly circumvent the requirements under C.R.S. § 32-1-601, et seq., (2) that exclusion is 
not permitted if the mill levy of the excluding district is lower than that of the including district, 
and (3) that Appellee failed to make actual findings regarding each of the evaluation factors in 
C.R.S. § 32-1-503(3)(a)-(h). Appellee responds as follows: 

Appellants’ first argument is not subject to review on this Appeal, and is outside the scope 
of statutory authority granted to the Commissioners to make such finding pursuant to § 32-1-
501(5)(b)(II), C.R.S. Without waiving the foregoing, the Districts elected to proceed with 
unification under the Exclusion Statute upon subsequent inclusion, as one method of consolidation.  
Appellants’ reliance on the 2023 election as evidence of the District’s improper consolidation 
efforts is misleading. While the District did present a ballot measure to voters in 2023, the measure 
included both a consolidation component and a TABOR question seeking a mill levy increase.  To 
suggest that the election’s failure was solely a rejection of consolidation distorts the facts and 
ignores the broader context of the ballot measures, including the potential financial considerations 
of a mill levy increase, posed to voters in 2023. Further, Appellant does not set forth any law, rule 
or regulation that suggests that unification by exclusion is improper. 

Appellants’ second argument is also not subject to review on this Appeal, and is outside 
the scope of statutory authority granted to the Commissioners to make such finding pursuant to § 
32-1-501(5)(b)(II), C.R.S. Without waiving the foregoing, Appellee agrees that the Exclusion 
Statute would require an election if the mill levy would increase as a result of the proposed 
exclusion. However, that was not the case here and that fact is admitted by Appellants in their 
briefing. The Resolution accurately reflected the base mill levy of each District and, as Appellants 
report in their Brief, North Fork set its 2025 mill levy at 12.0 mills. Procedurally, this exclusion 
was not going to change any taxing boundaries for the 2024 mill levies, which moneys would have 
been already substantially collected and distributed throughout 2024. As a result, it is immaterial 
what the 2024 mill levies of these Districts were and such a fact is irrelevant to the consideration 
of the Resolution. As stated in the Resolution and acknowledged by Appellants in their Brief, the 
mill levy assessed by North Fork against all property within its boundaries is currently 12.000 
mills and the mill levy assessed by Elk Creek is currently 12.500 mills (Exhibit 1, Sixth Whereas 
Finding). Because the mill levy in the North Fork is lower than the mill levy in Elk Creek, no 
election was required under the Exclusion Statute to consider the Resolution. Furthermore, as 
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confirmed in the Resolution, North Fork had expressly agreed to include all properties within Elk 
Creek upon the exclusion of such properties from Elk Creek. (Exhibit 1, pgs. 6-9). 

Appellants’ third argument is without merit, as further discussed in Section III(B) below. 
In support of their position, Appellants merely cite the entirety of Exhibit 3, stating that the 
“hearing record does not include any objective evidence or findings whatsoever.” (Appellants’ 
Brief, pp 7-9). The Board conducted a duly noticed public hearing and heard public comment. 
Following the public hearing, the Board adopted the Resolution in compliance with § 32-1-
501(1.5) and § 32-1-501(4), C.R.S., which expressly include the findings required by § 32-1-
501(3), C.R.S. (Exhibit 1, Eighth Whereas Finding). The Exclusion Statute does not require any 
kind of specific form of evidence or presentation and, ultimately, leaves the decision to the Board 
to weigh the information provided at the hearing with the statutory factors to make its decision.  

Finally, the request for relief contained in Appellants’ Brief contains four parts. 
(Appellants’ Brief, p. 10, ¶ i-iv). Appellee maintains that items i-iii in Appellants’ request for relief 
are outside of the scope of statutory authority granted to the Commissioners and should therefore 
be denied. Appellee also objects to the Commissioners’ consideration of item iv, as it instructs the 
Commissioners to make a determination based on the incorrect standard of review. Pursuant to § 
32-1-501(5)(b)(II), C.R.S., the Commissioners may only consider the factors set forth in 
subsection (3) and make a determination whether to exclude the properties mentioned in the 
resolution based on the record developed at the hearing before the special district board.  In doing 
so, instructive authority on similar reviews under C.R.C.P. 106(a)(4), informs that an appellate 
body’s (here, the Commissioners) appropriate scope of review “is limited to a determination of 
whether there is any competent evidence to support the decision of the inferior tribunal.” Carney 
v. Civil Serv. Comm’n, 30 P.3d 861, 866 (Colo. App. 2001). 

Based on the Record, Elk Creek asserts that the Board’s decision was supported by 
substantial, competent evidence, as further discussed below. Elk Creek further asserts that 
Appellants’ Brief fails to proffer an argument that could reasonably establish that the Board 
violated the statutory requirements of the Exclusion Statute or that approval of the Resolution was 
not justified based on the Record. Therefore, as further set forth below, the Commissioners should 
approve the exclusion. 
 

B. Elk Creek Exclusion and Resolution Satisfies All Statutory Requirements of 
C.R.S. § 32-1-501. 

 
Pursuant to the Exclusion Statute, a reviewing board must take into consideration and make 

a finding regarding all of the factors set forth in § 32-1-501(3), C.R.S. As reflected in the 
Resolution, and supported by the Record, Elk Creek asserts that there is substantial, competent 
evidence supporting each of the statutory factors and permitting the Commissioners to approve the 
exclusion of all properties within Elk Creek based on the simultaneous inclusion of the properties 
into North Fork. 

 
i. Exclusion is in the best interest of all of the following: (I) the property to be excluded, 

(II) Elk Creek, and (III) Jefferson County and Park County (C.R.S. § 32-1-501(3)(a)(I-
III)). 
 
a. Best Interests of the Property 
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The Record supports the finding that exclusion is in the best interest of the property to be 
excluded.  Rather than relying on an inefficient patchwork of mutual aid, different staffing levels 
across neighboring districts, and varying resource availability, the unification of the Districts, 
through approval of the exclusion, will result in improved services to the property proposed for 
exclusion. The exclusion will promote a centralized system for deploying resources and 
appropriate staffing throughout Elk Creek and to ensure that efficient redundancy in the system 
will be able to accommodate the potential for overlapping calls for emergency services.1 Faster 
response times are essential for protecting properties from fire damage as unnecessary delays lead 
to greater property loss, and inevitably higher costs for repairs and recovery.  Furthermore, the 
demands of US Highway 285 provide a constant risk of substantial overlapping calls. 

The following testimony emphasizes the practical effect of unification, and the impact to 
the community: 

 
“To the citizens of Elk Creek, Inter-Canyon and North Fork fire protection districts 
(hereinafter FPD’s): we who have signed below are the men and women who 
devotedly provide emergency services in your FPD’s.  We represent 100% of the 
79 respondents (78% of all Members) to a formal survey for our three collective 
FPD’s, professional firefighters and EMS personnel (both paid and volunteer, 57 
of these responders from Elk Creek Fire, representing 90% of its Members), and 
948 years of actual emergency response experience (556 of these years in Elk Creek 
fire alone).  It is our professional belief that unifying our three FPDs as proposed 
by our respective fire chiefs is in the best interest of every person residing in each 
of the FPDs.  The current arrangement of separate FPDs is not working well for 
this community: with growing call numbers, severities, and overlap as well as the 
increased mutual aid needs, we are consistently within one call of catastrophe in 
our service to our districts and their people.  For these and other operational reasons 
we believe that it would be much more effective in this community’s care and 
service as a single unified FPD. If you want more timely and more fully-staffed 
emergency response, we urge you to support what volunteer and career staff 
members alike endorse: unification for our FPD’s.  We encourage and request that 
you encourage your FPD directors to vote yes on the unity of these FPDs and 
support this fundamental change and how we work together.  Unification will allow 
us to be more effective and efficient at providing our community the better level of 
emergent service that is necessary as this community evolves.” (Exhibit 3 at 
00:49:45; See also, Exhibit 4, pp 21-23). 

 
 The trepidation regarding the challenges that Elk Creek faces with increased call volume, 
call severities, and overlapping incidents, as expressed in the survey, were also repeatedly raised 
during the November 21, 2024, hearing. One speaker noted, “The neighbors and acquaintances 
that I have talked to about this unification issue – we’re concerned about how long it takes 
emergency response to get to our homes.  My children attend school in Elk Creek’s district, and I 
work in North Fork’s district.  I am concerned about how long it would take an ambulance to get 
to my child…” (Exhibit 3 at 00:28:00).  Another speaker emphasized the gravity of this situation, 
stating, “This is a crazy situation in which we have a large fire threat and a very large EMS 

 
1 Exhibit 3 at 00:20:00; 00:31:31; 00:38:35; 0049:45; 0057:03; 1:08:45; See also Exbibit 4 pp 21-23; See also 
Exhibit 1 (Eighth Whereas Finding) 
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threat…” (Id. at 00:37:20). The proposed unification is a significant step toward enhancing public 
safety and security to properties:  
 

“The unification plan will provide initial full-time staff and improve response times 
within the current Inter-Canyon district where they’ll be housed, but it also provides 
improved services in all three districts, having more full-time staff gives the district 
more flexibility on where to put them, have cover for sickness, injury, vacations - 
also have optimized coverage during an incident. Second calls under the unified 
district will be responded to immediately without the additional delay of having to 
call for mutual aid and then wait for volunteers to drop what they are doing and get 
to the station and pick up necessary equipment. Also, larger more complex calls 
requiring additional personnel and equipment will be responded to immediately 
through having those additional staff 24/7…having additional full-time personnel 
is clearly an improvement in service levels for all residents…we have fewer 
volunteers than we’ve ever had before…” (Id. at 00:31:00). 

 
 Unification means faster response times to the perpetual threat to life and property on US 
Highway 285 and streamlined responses to the perennial threat of wildfire in Colorado. This means 
that unification is in the best interest of the property to be excluded and therefore weighs in favor 
of exclusion. 
 

b. Best Interests of Elk Creek (the Excluding District) 
 

The exclusion of all property within Elk Creek, upon the simultaneous inclusion into North 
Fork is in the best interests of Elk Creek. While Elk Creek will be absorbed into North Fork as part 
of the exclusion, the members that make up Elk Creek will not experience any loss as all personnel 
and assets will be transferred to North Fork. As stated, “I want to reiterate that no stations are being 
closed, no personnel are being released…by combining resources, personnel and expertise, we 
enhance our ability to respond effectively to emergencies, to reduce redundancy and to impose 
operational efficiency. This collaboration ensures a more consistent service to all of the 
community, in particular, Elk Creek.” (Id. at 01:08:45) Further, “…having additional full-time 
personnel is clearly an improvement in service levels for all residents.” (Id. at 00:16:39) 

As detailed above, Elk Creek currently receives mutual aid from other agencies at a 
disproportionate 3-to-1 ratio (Id. at 01:03:47), placing a substantial burden on neighboring fire 
districts, such as Inter-Canyon and North Fork. “Unification will increase efficiency in operations 
and help us not take advantage of our neighbors.” (Id. at 00:38:35). With Elk Creek’s inclusion 
into North Fork (as well as the inclusion of Inter-Canyon into North Fork), unification will 
streamline operations, enhance communication, and significantly improve response times for 
emergency services.2 The complete transfer of assets and personnel ensures that the unified district 
operates as one cohesive entity with additional resources and personnel that cannot be achieved by 
having three distinct districts. “The current arrangement of separate FPDs is not working well for 
this community…” (Exhibit 3 at 00:49:45; See also, Exhibit 4, pp 21-23). Instead of duplicative 
dispatches, cumbersome mutual aid requests, and the delays inherent in volunteers leaving their 

 
2 Exhibit 3 at 00:20:00; 00:31:31; 00:38:35; 0049:45; 0057:03; 1:08:45; See also Exbibit 4 pp 21-23; See also 
Exhibit 1 (Eighth Whereas Finding) 
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activities to retrieve equipment,3 the unified fire district will function as a cohesive entity capable 
of immediate and efficient responses. Overall, this means that the best interests of Elk Creek weigh 
in favor of exclusion. 
 

c. Best Interests of the Counties 
 
 Finally, Jefferson County and Park County will benefit from the exclusion.  All three 
Districts provide fire protection services to Jefferson County; Elk Creek also provides fire 
protection services to Park County. Running straight through the heart of both Jefferson County 
and Park County is US Highway 285, a major thoroughfare which represents a substantial demand 
for services. As stated below, unification, through the exclusion will provide for a more 
coordinated service delivery for this critical corridor:    
 
 “So, lets paint the picture; there’s an accident on 285…so an ambulance is 

dispatched. That one call would come to Elk Creek, not North Fork, not Inter-
Canyon, but Elk Creek. So, the ambulance is dispatched, but wait a minute, another 
call comes in, there’s another accident on 285, that never happens, right? Not true, 
there’s accidents on 285 all the time, people drive fast. So, second ambulance goes 
out on call, could be this station, could be Inter-Canyon, could be a call through 
mutual aid, but the call comes to Elk Creek when you dial 911, so it’s a really bad 
accident…so there’s a North Fork ambulance flying back to their station, they’re 
coming from Swedish, so they’re headed southbound on 285 from Swedish, and 
when that call goes into Elk Creek for that accident, North Fork ambulance doesn’t 
know anything about it…they might see the accident on the other side of the road, 
but they’re going to go right on by, because they weren’t called. So, by the time 
they put out the mutual aid call, they might already be at their station, which is in 
Pine, Buffalo Creek, that area, so they might be thirty minutes away from that bad 
accident.  So, another mutual aid call goes out to Inter-Canyon, but wait a minute, 
Inter-Canyon has an ambulance out too.  So, this is the whole story that we heard 
earlier with overlapping calls and the fact that mutual aid takes time. So, instead of 
quickly getting to two accidents, they’re pretty far apart.  So, in a unified 
district…same accidents – two accidents, right? One call goes to everybody in the 
unified district. So, that ambulance that’s driving home from Swedish on 285 – that 
ambulance knows there’s an accident, and that ambulance knows to stop at that 
accident.  So, three minutes to that accident instead of nine to twelve minutes to 
that accident.  To me, that makes a big difference. (Id. at 00:57:03). 

 
The unification of the Districts, through approval of this exclusion, will result in increased 

service levels and cost efficiencies. In addition, a unified service model along a substantial stretch 
of US Highway 285 through Jefferson and Park Counties greatly improves the ability for serious 
accidents to be addressed efficiently and effectively. This realized improvement is certainly in the 
best interests of Jefferson and Park Counties as the exclusion will promote increased safety and 
protection of property interests through critical portions of each County.  

 
3 “Second calls under the unified district will be responded to immediately without the additional delay of having to 
call for mutual aid and then wait for volunteers to drop what they are doing and get to the station and pick up 
necessary equipment” (Exhibit 3 at 00:31:00) 
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After thoughtful consideration of the Record, the Board determined that adoption of the 
Resolution was warranted under C.R.S. § 32-1-501(3)(a)(I-III), finding that the exclusion of the 
property will be in the best interest of all of the following: (I) the property itself, (II) Elk Creek, 
and (III) the counties in which Elk Creek is located. (Exhibit 1, Eighth Whereas Finding).  

 
ii. Relative Cost and Benefit to the Property to be Excluded (C.R.S. § 32-1-501(3)(b)). 

 
The property to be excluded from Elk Creek (all property currently within Elk Creek) will 

benefit from a significant increase in fire protection services with no additional cost for those 
services. “Ninety percent of Elk Creek volunteers and career staff support this unification. It will 
result in better services at no additional cost to our residents.” (Exhibit 3 at 00:20:00). “Unification 
will also better position us with state and federal grants.” (Id. at 00:07:59). Upon exclusion, 
property owners will benefit by receiving quicker emergency response times by a unified service 
which will improve the health, safety and welfare of citizens, their property, and provide safety to 
volunteer and career firefighters. The mill levy assessed by North Fork against all property within 
its boundaries is currently 12.000 mills. The mill levy assessed by Elk Creek is currently 12.500 
mills (Exhibit 1, Eighth Whereas Finding). As a result, the improvement in service posed by 
exclusion would result in a mill levy decrease for Elk Creek citizens. As such, the relative cost and 
benefit to the property to be excluded weigh in favor of exclusion. 

After thoughtful consideration of the Record, the Board determined that adoption of the 
Resolution was warranted under C.R.S. § 32-1-501(3)(b), finding that the relative cost and benefit 
to the Property justify exclusion from Elk Creek and inclusion within North Fork. (Exhibit 1, 
Eighth Whereas Finding). Appellants offer no argument to rebut this finding. 

 
iii. Economical and Sufficient Service to both the Property to be Excluded and all of the 

Properties within Elk Creek. (C.R.S. § 32-1-501(3)(c)) 
 

The consideration of this factor weighs in favor of exclusion because the property to be 
excluded is the same as all properties within Elk Creek. The Record supports the Board’s finding 
that the property within Elk Creek will be better served by the exclusion. (Exhibit 1, Eighth 
Whereas Finding). As a result, all properties within Elk Creek will continue to receive economic 
and sufficient services despite the exclusion and, in fact, the Record supports that service levels 
will be improved. Further, as the Record indicates, the very purpose of the exclusion is to improve 
efficiency and enhance the overall ability to serve the citizens and property, not only within Elk 
Creek, but within all Districts. The status quo of relying on mutual aid at a 3-to-1 basis has proven 
insufficient,4 and the demand caused by overlapping calls and increased acuity calls is not 
economical under the current single district service model. “Unification will increase efficiency in 
operations and help us not take advantage of our neighbors.” (Id. at 00:38:355). Instead of 
overlapping calls, “One call goes to everybody in the unified district, so that ambulance that’s 
driving home from Swedish on 285, that ambulance knows there’s an accident and that ambulance 
knows to stop at that accident, so three minutes to that accident instead of nine to twelve 
minutes…to me, that makes a big difference.” (Id. At 01:15:20); and, the improved service will 

 
4 Exhibit 3 at 01:03:47 
5 See also, Id. at 00:20:00; 00:31:31; 0049:45; 0057:03; 1:08:45; Exbibit 4 pp 21-23; Exhibit 1 (Eighth Whereas 
Finding) 
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come at no additional cost,6 will expand opportunity for state and federal grants,7 and will decrease 
the mill levy for Elk Creek residents.8 As such, this factor weighs in favor of exclusion. 

After thoughtful consideration of the Record, the Board determined that adoption of the 
Resolution was warranted under § 32-1-501(3)(c), finding that the ability of unified district to 
provide economical and sufficient service to both the property to be excluded from Elk Creek and 
all of the properties within Elk Creek is the same. (Exhibit 1, Eighth Whereas Finding). Appellant 
offers no argument to rebut this finding. 

 
iv. Improved Services at a Reasonable Cost (C.R.S. § 32-1-501(3)(d)). 

 
The Record supports a finding in favor of exclusion on this factor because, at no additional 

cost,9 exclusion will allow for broader operational efficiencies by unifying the surrounding entities 
instead of isolating them, “The current arrangement of separate FPDs is not working well for this 
community…” (Exhibit 3 at 00:49:45; See also, Exhibit 4, pp 21-23). In fact, consolidation was 
recommended by neutral consultants, “Both consolidation and unification were options 
recommended by third party consultants to address the problems facing these FPD’s here through 
combining them.” (Exhibit 3 at 00:57:20).  

Not only for the reasons set forth above, “Having more full-time staff gives the district 
more flexibility on where to put them, how to cover sickness, injury, vacations, also how to 
optimize coverage during an incident.” (Id. at 00:31:00). “For these and other operational 
reasons…it would be much more effective in this community’s care and service as a single unified 
FPD. If you want more timely and more fully-staffed emergency response, we urge you to support 
what volunteer and career staff members alike endorse: unification for our FPD’s…unification 
will allow us to be more effective and efficient at providing our community the better level of 
emergent service that is necessary as this community evolves.” (Exhibit 4, pgs. 21-23). Further, 
“…having additional full-time personnel is clearly an improvement in service levels for all 
residents.” (Exhibit 3 at 00:16:39). As such, this factor weighs in favor of exclusion. 

After thoughtful consideration of the Record the Board determined that adoption of the 
Resolution was warranted under C.R.S. § 32-1-501(3)(d), finding that Elk Creek is able to provide 
services to the Property, but the costs of providing services by North Fork (the unified district) 
will be less than the cost of providing services solely by Elk Creek. (Exhibit 1, Eighth Whereas 
Finding). Appellant offers no facts or argument to rebut this finding. 

 
v. Neutral Effect on Employment and Other Economic Conditions (C.R.S. § 32-1-

501(3)(e)). 
 

There will be no impact on employment and other economic conditions regardless of 
whether the exclusion is approved or denied. “We’re not closing any fire stations…we’re not 
changing any of the staffing. We’re going to just be increasing it.” (Exhibit 3 at 00:31:00). If the 
Resolution is denied, Elk Creek will be forced to contend with the status quo as demand rises and 
volunteerism decreases, which is the very problem the unified district, and exclusion, seeks to 
resolve: “The status quo isn’t an option: it is the answer to yesterday’s problems. We can’t wish 

 
6 Exhibit 3 at 00:20:00; and 01:15:125 
7 Id. at 00:07:59 
8 Exhibit 1, Eighth Whereas Finding 
9 Exhibit 3 at 00:20:00 and 01:15:125; Exhibit 1 (Eighth Whereas Finding) 
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away today’s problems and hope volunteers will come.  We must take action, and Unification is 
the right action for our safety today and for tomorrow.” (Exhibit 4, pg. 13).  

In the alternative, approving the Resolution will strengthen the long-term viability of 
emergency services through unification. Unification through exclusion will provide a more 
sustainable framework for the future by consolidating resources, eliminating redundancies, 
streamlining operations, providing consistent, uninterrupted services to the community.10 
Therefore, approving the Resolution will allow emergency services in the area to meet the ever-
changing demands in the surrounding area as demonstrated by the comments below: 

 
“…this Board owe[s] it to the people of the district to provide the best emergency 
services they can within established budgets. Let me be clear, the best way to 
provide emergency services is by having full-time staff in as many stations as the 
district can afford. If you're in Denver, Dallas, Louisiana, New York, there's a fire 
station every few blocks because they have a huge tax base to pay for it. Obviously, 
that's not practical here in the rural areas, especially up here in the mountains. So, 
we have to get creative and do the best we can. As residents of this district, we 
should applaud Chief Ware and the other Chiefs for finding ways to improve 
emergency services while staying within the established budget. The Unification 
plan will provide additional full-time staff. Not only does this improve response 
times within the current Inter-Canyon district where they'll be housed, but it also 
provides improved services for all three districts.” (Exhibit 3 at 00:14:56). 

 After thoughtful consideration of the Record, the Board determined that adoption of the 
Resolution was warranted under C.R.S. § 32-1-501(3)(d), finding that there will be no effect on 
employment and other economic conditions in Elk Creek and surrounding area if this Resolution 
is or is not finally adopted. (Exhibit 1, Eighth Whereas Finding). Appellant offers no facts or 
argument to rebut this finding. 

 
vi. Neutral Economic Impact on the Region, Special District, Surrounding Area, and State 

(§ 32-1-501(3)(f)). 
 

There would be no direct change to the economic landscape of the region, Elk Creek, 
surrounding area, or state based on the approval or denial of this Resolution.  However, if the 
Resolution is adopted, the region, Elk Creek, surrounding area, and state will certainly benefit.  
Jefferson and Park Counties will benefit from improved service to US Highway 285, and the state 
of Colorado, particularly its rural and mountain communities will benefit from streamlined 
responses to the constant threat of wildfire:  

 
“The Marshall fire, biggest fire in the state's history. Fatalities. Not even 35 miles 
from here is where it started. The Hayman fire just over the hill and down in the 
valley. Burned for months. Very, very large fire made national news just like many 
of the other fires. The East Troublesome Gulch fire, our friends just to the north. 

 
10 Exhibit 3 at 00:20:00; 00:31:31; 00:38:35; 0049:45; 0057:03; 1:08:45; See also Exbibit 4 pp 21-23; See also 
Exhibit 1 (Eighth Whereas Finding) 
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Within an hour, hour and a half. Burned for a very, very long period of time and 
burned hundreds of houses. We are lucky here that it hasn't happened. But it will. 
It's not if it will. We may not all be alive, but it will happen here. What stops those 
fires? Firefighters and equipment. That's it. That's what stops those fires, nothing 
else.” (Exhibit 3 at 00:23:18). 
 
After thoughtful consideration of the Record, the Board determined that adoption of the 

Resolution was warranted under § 32-1-501(3)(f), finding that there will be no economic impact 
on the region or on Elk Creek, the surrounding area, or the state as a whole if this Resolution is or 
is not finally adopted. (Exhibit 1, Eighth Whereas Finding). Appellant offers no facts or argument 
to rebut this finding. 

 
vii. No Economically Feasible Alternative Service is Available. (§ 32-1-501(3)(g)). 

 
There are no economically feasible alternative services available to Elk Creek. Unifying 

the Districts is not only the most fiscally responsible option but also the option that best ensures 
the protection of lives and property, and provides a sustainable and efficient means of delivering 
essential services which cannot be achieved by the current fragmented structure.11 As stated, “both 
consolidation and unification were options recommended by third party consultants to address the 
problems facing these FPD’s here through combining them.” (Exhibit 3 at 00:57:20). Another 
speaker referenced the District’s recently completed strategic plan: “I’d like to remind everyone 
in this room that a third party study found that combining the surrounding fire district was in fact 
not only what was best as far as emergency service to this community, but also the most fiscally 
responsible and efficient way to handle increasing demands on the local fire and EMS service.” 
(Id. at 01:01:00). As supported by the Record, exclusion is the only feasible alternative to meet 
growing demands and ensure better uniformity of service in Elk Creek and the overall unified 
district.  

After thoughtful consideration of the Record, the Board determined that adoption of the 
Resolution was warranted under C.R.S. § 32-1-501(3)(g), finding that there are no economically 
feasible alternative services available except from North Fork (the unified district). (Exhibit 1, 
Eighth Whereas Finding). Appellant offers no facts or argument to rebut thus finding. 

 
viii. No Additional Cost (C.R.S. § 32-1-501(3)(h)). 

 
As stated above and applicable here, granting exclusion will not impose any additional 

costs on other properties within the Elk Creek.12 First and foremost, this factor supports exclusion 
because all properties in Elk Creek are proposed for exclusion and the exclusion will lead to 
improved services at no extra cost to residents (Exhibit 3 at 00:20:00). Moreover, “Unification will 
also better position us with state and federal grants” (Id. at 00:07:59), further strengthening 
emergency services. In that sense, this is not a situation in which properties will be left within Elk 
Creek that could be possibly impacted by the exclusion. The exclusion is uniform in its positive 
impact across the entire service area of Elk Creek.  

 
11 Exhibit 3 at 00:16:39; 00:31:00; 00:38:35; 00:49:45; 00:57:03; 01:03:47; 1:08:45; 01:15:20; See also, Exhibit 4 pp 
21-23 
12 Exhibit 3 at 00:20:00 and 01:15:125; Exhibit 1 (Eighth Whereas Finding) 
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After thoughtful consideration of the Record, the Board determined that adoption of the 
Resolution was warranted under C.R.S. § 32-1-501(3)(h), finding that no additional costs will be 
levied on other property within Elk Creek as a consequence of the exclusion. (Exhibit 1, Eighth 
Whereas Finding).  

 
 

IV. CONCLUSION 
 

Section 32-1-501(3), C.R.S., requires that the reviewing district board “take into 
consideration and make a finding” on each of the statutory factors when determining whether to 
grant or deny a petition for exclusion. As set forth herein, Elk Creek fulfilled that statutory 
obligation and its conclusion, after receiving substantial public testimony, was that exclusion was 
warranted. Furthermore, under the standard used for review under Rule 106(a)(4), C.R.C.P., there 
is ample competent evidence contained in the record to support the decision of the Board, justifying 
the approval of the Resolution. For the reasons stated herein, the Commissioners should approve 
the Resolution and authorize the exclusion of all properties within Elk Creek based on the 
simultaneous inclusion of all such properties into North Fork. 
 

Respectfully submitted this 6th day of March, 2025.  

  s/ John Chmil  
      Counsel for Elk Creek 
      Atty. Reg. #48768 
      Lyons Gaddis, PC 
      jchmil@lyonsgaddis.com 
      303-776-9900 
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CERTIFICATE OF SERVICE 
This is to certify that on March 6, 2025 a true and correct copy of the foregoing 

APPELLEE’S ANSWER BRIEF IN APPEAL OF ELK CREEK FIRE PROTECTION 
DISTRICT RESOLUTION NO. 2024-09 RESOLUTION AND ORDER OF EXCLUSION 
(NORTH FORK CONSOLIDATION)) was served by electronic mail upon: 
 
Clerk to the Board of Jefferson County Commissioners 
Jefferson County 
CAOLandUse@co.jefferson.co.us 
 
Kimberly S. Sorrells 
Jefferson County Attorney 
ksorrell@jeffco.us 
 
Neil Whithead III 
31624 Black Widow Way 
Conifer, CO 80433 
Neil3@q.com 

Charles F. Newby 
8868 William Cody Drive 
Evergreen, CO 80439 
Cnewby.co@gmail.com 
 
 
        s/ John Chmil  



 

Rely Brief in Appeal: Whitehead III  March 13, 2025 
and Newby - 1 - -final- 
 

REPLY BRIEF OF APPELLANTS  
IN APPEAL OF ELK CREEK FIRE PROTECTION DISTRICT 

RESOLUTION NO. 2024-09 RESOLUTION AND ORDER OF EXCLUSION  
(NORTH FORK CONSOLIDATION) 

Appellee (“ELK CREEK FPD”) first urges this Board of Commissioners to overlook that it is 
attempting to administratively consolidate ELK CREEK FPD into another district without following the 
statutory requirements of Colorado Law that explicitly govern the consolidation of special districts.  See 
CRS § 32-1-601 et seq.  Moreover, Appellee urges this Board not to consider the fact that the voters of 
ELK CREEK FPD rejected consolidation when Appellee tried to do this properly, following CRS § 32-1-
601 et seq. in the November 2023 election.  Appellee disingenuously asserts that consolidation was on the 
ballot only because there was a TABOR tax mill rate issue at play (2023 Ballot Issue 7D) and intimates 
that the voter rejection of consolidation was due to that tax mill rate increase issue.  First: consolidation 
of special districts under CRS § 32-1-601 requires voter approval through an election regardless of 
whether there is a tax rate increase at issue.  Second: the voters of ELK CREEK FPD approved a ballot 
measure for a tax mill increase (2023 Ballot Issue 7E) while simultaneously rejecting the ballot measure 
for consolidation (2023 Ballot Issue 7F) in that November 2023 election.  Appellee’s impermissible 
attempt to use the statute that allows changing boundaries of fire districts when certain factors are 
considered and found, CRS § 32-1-501 et seq., to do away with the fire district by consolidation patently 
circumvents the voters.  Moreover, Appellee’s eagerness for this Board of Commissioners not to consider 
these serious legal issues should raise alarm bells that the ELK CREEK FPD is operating outside the 
proper legal framework for effectuating a consolidation and should convince this Board of Commissioners 
to vacate the RESOLUTION. 

Second, Appellee likewise urges this Board of Commissioners to simply disregard the tax mill rate 
issue and instead engages in semantic games by referring to a “base mill rate levy” even though that is not 
the rate at which tax is or has been assessed.  The actual authorized mill rate at the time of the 
RESOLUTION was higher in NORTH FORK FPD than in ELK CREEK FPD.  And the authorized mill 
rate is what property owners confront and that authorized mill rate will be higher if the property of ELK 
CREEK FPD is moved into NORTH FORK FPD.  Further, Appellee provides no defense for the fact that 
the supposedly self-limiting resolution to impose tax at 12.0 mills was ratified only after the 
RESOLUTION was passed and even after this Appeal was filed and that it can be changed again up to the 
authorized mill rate without voter consent.  Therefore, the statements about a mill rate decrease that were 
made before and during the November 21, 2024 hearing were not true.  This material misstatement of fact, 
in and of itself, should convince this Board of Commissioners to vacate the RESOLUTION. 

Third, Appellee utterly fails to show that the ELK CREEK FPD properly complied with the 
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provisions of CRS § 32-1-501 during the hearing on November 21, 2024.  To do so, the ELK CREEK 
FPD had to consider and find each and every listed factor in CRS § 32-1-501(3).  Appellee offers not a 
shred of actual evidence that the Board members fulfilled their statutory obligation to make factual 
findings regarding each of those factors set forth under CRS § 32-1-501(3).  The hearing record is utterly 
devoid of ANY statements of factual findings made by members of the Board that address the evaluation 
criteria as set forth by statute. 

A board must actually consider and find facts.  When determining whether there has been an abuse 
of discretion under the rule Appellee cites, C.R.C.P. 106(a)(4), a reviewing court looks to see if the 
applicable law has been misconstrued or misapplied.  DeLong v. Trujillo 25 P.3d 1194 (Colo. 2001) 
(finding abuse of discretion by misconstruing the applicable law).  A board abuses its discretion when its 
decision is manifestly unreasonable, arbitrary, or unfair, including when it misapplies or misconstrues 
applicable law or the decision is not reasonably supported by competent evidence in the record.  Freedom 
Colorado Information, Inc. v. El Paso County Sheriff’s Dept., 196 P.3d 892 (2008.) 

A fact finder abuses its discretion if its decision is manifestly arbitrary, unreasonable, or unfair, or 
if the decision relies on unsupported factual assertions, erroneous legal conclusions, incorrect legal 
standards or an erroneous application of law.  Garcia v. Medved, 263 P.3d 92, 97 (Colo. 2011).  See also, 
Scholle v. Ehrichs, 519 P.3d 1093, 1113 (Colo. App. 2022) rev’d on other grounds, Scholle v. Ehrichs, 
546 P.3d 1170 (Colo. 2024) (finding a court abuses its discretion when it gives significant weight to an 
improper or irrelevant factor or when it relies on factual assertions not supported by the record.  A 
reviewing court cannot affirm a judgment based upon mere possibilities, conjecture or speculation.  Mosko 
v. Walton, 144 Colo. 602 (Colo. 1969) (overturning ruling when findings were not supported in the 
record).  That is what happened here—in spades. 

Counsel for Appellee pulls random quotes from the 12 people, most of whom are personally 
affiliated with the ELK CREEK FPD and many of whom have pecuniary bias as they have financial ties 
to the ELK CREEK FPD, who gave three-minute statements during the public comment period in favor 
of “consolidation.”1  The quoted statements are not facts and cannot support the Board’s decision under 
Colorado law.  Rather, they can be summarized as follows: 1) hyperbolic statements about a supposed 
crisis looming with zero support; 2) bald opinion statements about favoring consolidation; 3) general 
statements about supporting, trusting and respecting the fire chiefs and first responders; 4) fear-based 
statements about “something must be done!”; 5) statements of claimed belief as to future events; and 
finally, 6) misstatements that are so implausible as to demonstrate either ignorance or dishonesty.  
Moreover, even if one or more of these 12 people had provided a statement of fact or factual assertion 

 
1  Throughout Appellee’s March 6th Answer Brief, Appellee inconsistently cites the subject November 21, 2024 
hearing audio/video recording that has been certified in this case, but then, on other occasions their citations do not 
align with the recording of record.  For purposes of our Reply Brief, we have made a good faith effort to respond 
to what we presume Appellee intended to reference.  Nonetheless, it should be noted that Appellee’s citations are 
not properly referenced and therefore, Appellee’s assertions are not actually supported. 
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with some smidge of support, no one was placed under oath or subject to cross examination or voir dire. 
Nor do they represent even a material fraction of the 12,000 property owners of ELK CREEK FPD nor of 
the 3,000 voters who rejected consolidation in November 2023. 

The repeated citations to public comment opinions about the current status quo are ridiculous and 
unsupported predictions about being “one call away from catastrophe” and general concerns about 
response times.  But nowhere in the record or in Appellee’s brief is there any evidence, explanation or 
attempt to support how merging a well-funded 98 sq-mi district with 24/7 service, a $7 million capital 
reserve and a dozen full time firefighter/EMT personnel (ELK CREEK FPD) into an underfunded 240 sq-
mi district with ONE full time employee, limited assets and no capital reserve funds (NORTH FORK 
FPD) is beneficial to the property owners and taxpayers of ELK CREEK FPD.  The quoted statements 
about how things in ELK CREEK FPD are awful (according to those 12 people) don’t have any relevance 
to the statutory criteria to be considered as part of exclusion unless those statements are tethered to how 
merging into another district would bring resources or personnel or equipment to improve fire and EMS 
protection for property owners of ELK CREEK FPD.  To the contrary, as shown with actual record 
evidence in Appellants’ Initial Brief, the opposite is clear—the back door effort at consolidation if 
approved would harm ELK CREEK FPD property owners by decreasing services, lengthening response 
times, and increasing fire insurance premiums and/or reducing or eliminating available fire insurance 
coverage.  Had the Board held the required hearing to consider and assess the relevant factors for a 
boundary change under the exclusion statute, this conclusion would be inescapable.  A consolidation 
would render the property owners of ELK CREEK FPD encumbered with vast operational expenses and 
burdens to undertake the jurisdiction of an additional 240 square miles of rural forest land. 

Appellee’s brief is also replete with citations to public comment with speculation of how things 
might be in the future if consolidation is accomplished.  These are not findings of fact.  These are 
statements of belief of potential future events that have no relevance to CRS § 32-1-501(c).  Moreover, 
there is no evidence that the people making these comments have any actual knowledge or expertise of 
what will happen post-consolidation, but rather are offering mere unsubstantiated opinion about what will 
happen in the future.  To that point, these predictions about what will supposedly change are actually 
contradictory.  Some say that nothing will change; [D Devaney at 01H:08M:44S] others project that there 
will be substantially more full-time personnel (paid for by whom?); [K Shine at 00H:15M:04S] while 
others say that there will be no additional costs to taxpayers [S Trilk at 00H:20M:05S].  All of these things 
cannot simultaneously be true.  Ultimately, prognostications are not findings of fact and it is an abuse of 
discretion to rely on wish-casting when the statute requires actual findings. 

Appellee’s brief is also laden with general assertions that many volunteer and career firefighters 
along with administrative staff of ELK CREEK FPD desire to have their local fire district dissolved and 
subsumed into a subpar poorly funded district that is currently staffed with one full time employee, who 
is incidentally approaching retirement age.  Of course, organizations may take into account the opinions 
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of their staff, but under CRS § 32-1-501(3), the opinions of special district staff are not a statutorily 
enumerated evaluation criterion.  

The most disturbing statements referenced in Appellee’s brief are those made by staff, officials 
and volunteers of ELK CREEK FPD that are blatantly inaccurate.  These statements demonstrate a lack 
of veracity and/or reliability that further support the conclusion that the adoption of the RESOLUTION 
was arbitrary and capricious because the Board members of ELK CREEK FPD are aware of these 
inaccuracies.  Those misstatements include the following: 

1) Appellee repeatedly cites to false statements about “escalating call volumes” in ELK CREEK FPD.  
[See e.g., Appellee’s Brief, pages 1, 5, 8.]  These statements are then used to justify a cry for 
change.  But the underlying assertion about call volumes is not true.  Call volumes in ELK CREEK 
FPD have been relatively static over the past decade and VERY STABLE over the last several 
years.  This is documented and public information.  Over the same period of time where call 
volume has remained static, the number of full time Fire and EMS crew has substantially increased.  
As the numbers stand, the full time 24/7 staff of ELK CREEK FPD respond to approximately 3 
calls per 24 hours, and that number includes false alarms and good will calls.  The Board members 
of ELK CREEK FPD are privy to this information and therefore, cannot rationally rely on any 
statements made during public comment that are verifiably untrue.  Had a true hearing been held 
by ELK CREEK FPD and fact finding undertaken, as required, this would have been made evident. 

2) Appellee repeatedly cites to statements about dis-coordinated 911 calls caused by the fire districts 
not being consolidated.  This culminates in Appellee quoting at length [See Appellee’s Brief, page 
7 purportedly supporting CRS § 32-1-501(3)(c)] an absurd hypothetical where a NORTH FORK 
FPD ambulance drives right by an accident on Highway 285 because the ambulance driver didn’t 
see or know about it until the ambulance returned to its home station in NORTH FORK FPD.  This 
ridiculous hypothetical was actually recited by a Board member of ELK CREEK FPD [S Woods 
at 00H:57M:00S].  It is inexplicable that anyone associated with a fire protection district in 
Jefferson County is unaware of the highly sophisticated Jeffcom911 which centrally manages all 
911 calls from its state-of-the art facility in Golden, Colorado.  As this Board of Commissioners 
is well aware, all 911 calls are managed and dispatched from that Jeffcom911 facility and all EMS 
and Fire equipment, vehicles and personnel are mapped on a real time basis.  Moreover, 
Jeffcom911 sends communications to active responders in the area as to active incidents.  The 
suggestion that an ambulance driving up Highway 285 would not have been apprised of an accident 
on its path back to NORTH FORK FPD that needed EMS services is ludicrous.  The Board 
members of ELK CREEK FPD are well aware of the Jeffcom911 centralized dispatch system and 
therefore, cannot rationally rely on statements made during public comment about dis-coordinated 
911 dispatch that are verifiably untrue. 

3) Finally, Appellee also attempts to mislead this Board of Commissioners by citing hearing 
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statements made by a person who is not a firefighter relating that ELK CREEK FPD has received 
more mutual aid from adjacent districts than it gives, thus, taking “advantage of our neighbors.”  
[See Appellee’s Brief, page 6.]  Mutual aid is an incident peaking strategy which enables rural fire 
districts everywhere to carry a lower base load of personnel and equipment which saves taxpayers 
enormous sums of money.  Using this feature of how mutual aid is intended to operate in order to 
mislead the public into believing that ELK CREEK FPD is tragically dependent on that one full-
time firefighter down in NORTH FORK FPD, or that merging into that underfunded and resource 
depleted district would be the panacea for all that ails ELK CREEK FPD, is ludicrous.  The Board 
members of ELK CREEK FPD are well aware of how the mutual aid call system works and what 
a fluctuating 2:1 to 3:1 mutual aid statistic actually indicates and therefore, cannot rationally rely 
on statements made during public comment that attempt to mislead the public as to the actual level 
of dependency that ELK CREEK FPD has on mutual aid. 

As has long been held in Colorado, opinions and desires of community members are just opinions 
and not relevant for finding necessary facts by a board charged with making assessment and actual 
findings.  See e.g., MacArthur v. Presto, 122 Colo 202 (Colo. 1950), finding in the context of an 
application for a liquor license, “[p]etitions signed by more than one thousand residents requesting that an 
application for hotel and restaurant liquor license be granted would, in absence of any contrary evidence, 
constitute a conclusive showing as to desires of the inhabitants, but expression therein of opinions as to 
requirements of the neighborhood was not controlling, since under statute the issuance of license is 
dependent on the judgment of the licensing authority and not that of other citizens”. 

For the foregoing reasons, the RESOLUTION attempting to consolidate ELK CREEK FPD into 
NORTH FORK FPD using the incorrect statutory provision, subjecting ELK CREEK FPD property owners 
to a tax increase without voter consent, based on a sham hearing in which opinions of biased stakeholders 
were given but no actual factual findings were made, should be VACATED by this Board of 
Commissioners. 
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